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APPENDIX A: MINIMIZATION MEASURES FOR CALIFORNIA TIGER 
SALAMANDER 

 
The following measures will minimize direct and indirect impacts to California tiger 
salamanders. 
 

 Prior to the start of construction, a qualified biologist will train all project staff regarding 
habitat sensitivity, identification of special status species, and required practices.  The 
training shall include the general measures that are being implemented to conserve these 
species as they relate to the project, the penalties for non-compliance, and the boundaries 
of the project area.  A fact sheet or other supporting materials containing this information 
should be prepared and distributed.  Upon completion of training, employees will sign a 
form stating that they attended the training and understand all the conservation and 
protection measures. 

 
 A qualified biologist will survey the project site prior to, and be present to monitor, 

construction activities during any initial ground disturbance or vegetation clearing or 
other periods during construction, as necessary.  The biologist will capture and relocate 
any California tiger salamanders that are discovered during the surveys or construction 
monitoring.  Any individuals that are captured should be held for the minimum amount of 
time necessary to release them to suitable habitat outside of the work area. 

 
 A qualified biologist will stake and flag exclusion zones around all known locations of 

CTS breeding and upland refugia areas in the construction zone.  These areas will be 
avoided during construction activities to the maximum extent practicable.  All 
construction areas will be flagged, and all activity will be confined to these areas. 

 
 If a CTS is encountered during construction work, activities will cease until the animal is 

removed and relocated by a qualified biologist. 
 

 Construction activities should be limited to the period from May 1 through October 31. 
 

 Permanent and temporary construction disturbances and other types of project-related 
disturbances to CTS habitat shall be minimized to the maximum extent practicable and 
confined to the project site.  To minimize temporary disturbances, all project-related 
vehicle traffic shall be restricted to established roads, construction areas, designated 
cross-country routes, and other designated areas.  These areas also should be included in 
preconstruction surveys and, to the maximum extent possible, should be established in 
locations disturbed by previous activities to prevent further adverse effects.  Sensitive 
habitat areas shall be delineated with high visibility flagging or fencing to prevent 
encroachment of construction personnel and equipment into any sensitive areas during 
project work activities.  At no time shall equipment or personnel be allowed to adversely 
affect areas outside the project site without authorization from the Service. 
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 Because dusk and dawn are often the times when CTS are most actively foraging and 
dispersing, all construction activities should cease one half hour before sunset and should 
not begin prior to one half hour before sunrise. 

 
 No canine or feline pets or firearms (except for federal, state, or local law enforcement 

officers and security personnel) shall be permitted at the project site to avoid harassment, 
killing, or injuring of CTS. 

 
 A representative shall be appointed by the applicant who will be the contact source for 

any employee or contractor who might inadvertently kill or injure a CTS or who finds a 
dead, injured or entrapped individual.  The representative shall be identified during the 
tailgate/training session.  The representative’s name and telephone number shall be 
provided to the Service prior to the initiation of ground disturbance activities. 

 
 Tightly woven fiber netting or similar material shall be used for erosion control or other 

purposes at the project site to ensure that CTS do not get trapped. 
 

 A litter control program shall be instituted at the entire project site.  All construction 
personnel should ensure that food scraps, paper wrappers, food containers, cans, bottles, 
and other trash from the project area are deposited in covered or closed trash containers.  
The trash containers should be removed from the project area at the end of each working 
day. 
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APPENDIX B: ADDITIONAL MINIMIZATION AND MITIGATION MEASURES 
FROM THE BIOLOGICAL OPINION FOR THE EAST ALAMEDA COUNTY 

CONSERVATION STRATEGY 
 



Table 3‐2. General Avoidance and Minimization Measures to Reduce Effects on Focal Species 

AMM Code  Avoidance and Minimization Measure 

GEN‐01  Employees and contractors performing construction activities will receive environmental 
sensitivity training. Training will include review of environmental laws and Avoidance and 
Minimization Measures (AMMs) that must be followed by all personnel to reduce or avoid 
effects on covered species during construction activities. 

GEN‐02  Environmental tailboard trainings will take place on an as‐needed basis in the field. The 
environmental tailboard trainings will include a brief review of the biology of the covered 
species and guidelines that must be followed by all personnel to reduce or avoid negative effects 
to these species during construction activities. Directors, Managers, Superintendents, and the 
crew foremen and forewomen will be responsible for ensuring that crewmembers comply with 
the guidelines. 

GEN‐03  Contracts with contractors, construction management firms, and subcontractors will obligate all 
contractors to comply with these requirements, AMMs. 

GEN‐04  The following will not be allowed at or near work sites for covered activities: trash dumping, 
firearms, open fires (such as barbecues) not required by the activity, hunting, and pets (except 
for safety in remote locations). 

GEN‐05  Vehicles and equipment will be parked on pavement, existing roads, and previously disturbed 
areas to the extent practicable. 

GEN‐06  Off‐road vehicle travel will be minimized. 

GEN‐07  Vehicles will not exceed a speed limit of 15 mph on unpaved roads within natural land‐cover 
types, or during off‐road travel. 

GEN‐08  Vehicles or equipment will not be refueled within 100 feet of a wetland, stream, or other 
waterway unless a bermed and lined refueling area is constructed. 

GEN‐09  Vehicles shall be washed only at approved areas. No washing of vehicles shall occur at job sites. 

GEN‐10  To discourage the introduction and establishment of invasive plant species, seed 
mixtures/straw used within natural vegetation will be either rice straw or weed‐free straw.  

GEN‐11  Pipes, culverts and similar materials greater than four inches in diameter, will be stored so as to 
prevent covered wildlife species from using these as temporary refuges, and these materials 
will be inspected each morning for the presence of animals prior to being moved. 

GEN‐12  Erosion control measures will be implemented to reduce sedimentation in wetland habitat 
occupied by covered animal and plant species when activities are the source of potential 
erosion problems. Plastic mono‐filament netting (erosion control matting) or similar material 
containing netting shall not be used at the project. Acceptable substitutes include coconut coir 
matting or tackified hydroseeding compounds. 

GEN‐13  Stockpiling of material will occur such that direct effects to covered species are avoided. 
Stockpiling of material in riparian areas will occur outside of the top of bank, and preferably 
outside of the outer riparian dripline and will not exceed 30 days.  

GEN‐14  Grading will be restricted to the minimum area necessary. 

GEN‐15  Prior to ground disturbing activities in sensitive habitats, project construction boundaries and 
access areas will be flagged and temporarily fenced during construction to reduce the potential 
for vehicles and equipment to stray into adjacent habitats. 

GEN‐16  Significant earth moving‐activities will not be conducted in riparian areas within 24 hours of 
predicted storms or after major storms (defined as 1‐inch of rain or more). 

GEN‐17  Trenches will be backfilled as soon as possible. Open trenches will be searched each day prior to 
construction to ensure no covered species are trapped. Earthen escape ramps will be installed 
at intervals prescribed by a qualified biologist. 
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Species AMM  Species  Habitat  Avoidance and Minimization Measure 

INV‐1  Vernal pool fairy shrimp, 
longhorn fairy shrimp 

Vernal pools/clay flats, 
alkaline pools/rock 
outcrops/sandstone pools 

 A qualified biological monitor will be present if work is conducted outside of 
designated work corridors or off of existing access roads. 

 If vernal pools, clay flats, alkaline pools, ephemeral stock tanks, or sandstone pools, 
or roadside ditches are present, a qualified biologist will stake and flag an exclusion 
zone prior to construction activities.  The exclusion zone will be fenced with orange 
construction zone and erosion control fencing (to be installed by construction crew). 
The exclusion zone will encompass the maximum practicable distance from the 
worksite and at least 250 feet from the aquatic feature wet or dry.  

 Work will be avoided after the first significant rain until June 1, or until pools remain 
dry for 72 hours. 

 No herbicide will be applied within 100 feet of exclusion zones, except when applied 
to cut stumps or frilled stems or injected into stems.  No broadcast applications will 
be applied.  

 Avoid modifying or changing the hydrology of the habitat. 

 

INV‐2  Callippe silverspot butterfly  Grassland with host/nectar 
plants present 

 No herbicide will be applied within 100 feet of host plant populations.  Spot 
application to cut stumps, frilled stems, or injected into stems are acceptable.  No 
broadcast applications will be applied.  

 Cut trees that are removed in the vicinity of host plants will be hand carried rather 
than dragged to disposal areas.  

 Avoid or minimize the removal of host plant, Johnny jump‐up (Viola pedunculata) 

 Avoid work in suitable habitat during the flight and mating season (mid‐May to mid‐
July); establish a minimum 50‐foot buffer around host plants. 

AMPH‐1  Amphibians 

California tiger salamander 
California red‐legged frog 
Foothill yellow‐legged frog 

Streams, wetlands, ponds, 
vernal pools 

 If aquatic habitat is present, a qualified biologist will stake and flag an exclusion zone 
prior to activities. The exclusion zone will be fenced with orange construction zone 
and erosion control fencing (to be installed by construction crew). The exclusion 
zone will encompass the maximum practicable distance from the work site and at 
least 500 feet from the aquatic feature wet or dry.  

AMPH‐2  Amphibians 

California tiger salamander 

California red‐legged frog 

Foothill yellow‐legged frog 

Riparian habitat and 
grasslands within 2‐miles of 
aquatic habitat. 

 A qualified biologist will conduct preconstruction surveys prior to activities define a 
time for the surveys (before ground breaking). If individuals are found, work will not 
begin until they are moved out of the construction zone to a USFWS/CDFG approved 
relocation site.  

 A Service‐approved biologist should be present for initial ground disturbing 
activities. 

 

 If the work site is within the typical dispersal distance (contact USFWS/CDFG for 
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Species AMM  Species  Habitat  Avoidance and Minimization Measure 

latest research on this distance for species of interest) of potential breeding habitat, 
barrier fencing will be constructed around the worksite to prevent amphibians from 
entering the work area. Barrier fencing will be removed within 72 hours of 
completion of work. 

 No monofilament plastic will be used for erosion control.  

 Construction personnel will inspect open trenches in the morning and evening for 
trapped amphibians. 

 A qualified biologist possessing a valid ESA Section 10(a)(1)(A) permit or Service 
approved under an active biological opinion, will be contracted to trap and to move 
amphibians to nearby suitable habitat if amphibians are found inside fenced area. 

 Work will be avoided within suitable habitat from October 15 (or the first 
measurable fall rain of 1” or greater, to May 1. 

REPT‐1  Alameda whipsnake  Chaparral, scrub, grassland, 
riparian, oak woodland 

 No monofilament plastic will be used for erosion control  

 Barrier fencing may be used to exclude focal reptiles.  Barrier fencing will be 
removed within 72 hours of completion of work. 

 Construction crews or on‐site biological monitor will inspect open trenches in the 
morning and evening for trapped reptiles. 

 Ground disturbance in suitable habitat will be minimized. 

 A USFWS and CDFG‐approved biological monitor will be present for all ground 
disturbing activities in suitable habitat. 

 A qualified biologist possessing a valid ESA Section 10(a)(1)(A) permit or Service 
approved under an active biological opinion, and approved by CDFG will be 
contracted to trap and to move reptiles to nearby suitable habitat if listed reptiles are 
found inside fenced area. 

BIRD‐1  Golden eagle  Cliffs and large trees 
surrounded by open 
grassland. 

 If an active nest is identified near a proposed work area work will be conducted 
outside of the nesting season (February 1 to September 1). 

 If an active nest is identified near a proposed work area and work cannot be 
conducted outside of the nesting season, a no‐activity zone will be established by a 
qualified biologist. The no‐activity zone will be large enough to avoid nest 
abandonment and will at a minimum be 250‐feet radius from the nest. 

 If an effective no‐activity zone cannot be established in either case, an experienced 
golden eagle biologist will develop a site‐specific plan (i.e., a plan that considers the 
type and extent of the proposed activity, the duration and timing of the activity, the 
sensitivity and habituation of the eagles, and the dissimilarity of the proposed 
activity with background activities) to minimize the potential to affect the 
reproductive success of the eagles. 
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Species AMM  Species  Habitat  Avoidance and Minimization Measure 

BIRD‐2  Burrowing owl  Grasslands or ruderal areas 
with burrows 

 If an active nest is identified near a proposed work area work will be conducted 
outside of the nesting season (March 15 to September 1). 

 If an active nest is identified near a proposed work area and work cannot be 
conducted outside of the nesting season, a no‐activity zone will be established by a 
qualified biologist. The no‐activity zone will be large enough to avoid nest 
abandonment and will at a minimum be 250‐feet radius from the nest. 

 If burrowing owls are present at the site during the non‐breeding period, a qualified 
biologist will establish a no‐activity zone of at least 150 feet. 

 If an effective no‐activity zone cannot be established in either case, an experienced 
burrowing owl biologist will develop a site‐specific plan (i.e., a plan that considers 
the type and extent of the proposed activity, the duration and timing of the activity, 
the sensitivity and habituation of the owls, and the dissimilarity of the proposed 
activity with background activities) to minimize the potential to affect the 
reproductive success of the owls. 

BIRD‐3  Tricolored blackbird  Wetlands, ponds with 
emergent vegetation 

 If an active nest colony is identified near a proposed work area work will be 
conducted outside of the nesting season (March 15 to September 1). 

MAMM‐1  San Joaquin kit fox, 
(American badger) 

Grassland, generally with 
ground squirrel burrows 

 If potential dens are present, their disturbance and destruction will be avoided. 

 If potential dens are located within the proposed work area and cannot be avoided 
during construction, qualified biologist will determine if the dens are occupied or 
were recently occupied using methodology coordinated with the USFWS and CDFG.  
If unoccupied, the qualified biologist will collapse these dens by hand in accordance 
with USFWS procedures (U.S. Fish and Wildlife Service 1999). 

 Exclusion zones will be implemented following USFWS procedures (U.S. Fish and 
Wildlife Service 1999) or the latest USFWS procedures available at the time.  The 
radius of these zones will follow current standards or will be as follows:  Potential 
Den—50 feet; Known Den—100 feet; Natal or Pupping Den—to be determined on a 
case‐by‐case basis in coordination with USFWS and CDFG. 

 Pipes will be capped and trenches will contain exit ramps to avoid direct mortality 
while construction areas is active. 

FISH‐1 

 

 

 

 

 

 

Central California coast 
steelhead 

Stream habitats    If any life stage of any listed species may be present during in‐water activities or 
substantial disturbance, capture, handling, exclusion, salvage, and relocation will be 
considered for the listed species. A take permit from NMFS would be required for 
this unless it is for emergency, then DFG. 

 With the exception of streams identified by NMFS, and CDFG as not supporting 
spawning habitat, conduct all in‐water activities outside the spawning and 
incubation season for listed fish species or to periods identified in cooperation with 
NMFS, and CDFG to accommodate site‐specific conditions. 
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Species AMM  Species  Habitat  Avoidance and Minimization Measure 

   Preserve stream width, depth, velocity, and slope that provide upstream and 
downstream passage of adult and juvenile salmonid fish according to NMFS and 
CDFG guidelines and criteria or as developed in cooperation with NMFS and CDFG to 
accommodate site‐specific conditions. 

 Remove the minimum amount of wood, sediment and gravel, and other natural 
debris necessary to maintain and protect culvert and bridge function, ensure suitable 
fish passage conditions, and minimize disturbance of the streambed, using hand tools 
where feasible. 

 Instream woody material (IWM) subject to damage or removal shall be retained and 
replaced on site after project completion or used for other mitigation/restoration 
projects near the project site where feasible. 

 Minimize disturbed areas by locating temporary work areas to avoid patches of 
native aquatic vegetation, substantial large woody debris, and spawning gravel. 

 Where spawning gravel removal is temporary to support construction activities, 
replace spawning gravel to approximate the pre‐construction conditions and using 
gravel removed from the site. 

 Gravel and LWD excavated from the channel that is temporarily stockpiled for reuse 
in the channel will be stored in a manner that prevents mixing with stream flows. 

 For diversion from streams, rivers, and other water bodies, any water intake 
structure shall be installed, operated, and maintained in accordance with NMFS, and 
DFG criteria for the species and life stages of concern or as developed in cooperation 
with NMFS, USFWS, and DFG to accommodate site‐specific conditions. 

 Avoid extending existing areas of stream bank rock slope protection (RSP) or other 
bank protection (e.g., sheet piles) and limit the extent of bank and channel armoring 
to the minimum necessary to protect essential infrastructure. 

 Where rock slope protection (RSP) is necessary, incorporate native riparian 
vegetation and/or LWD in RSP. 

 Stream flow through new and replacement culverts, bridges, and over stream 
gradient control structures must meet the velocity depth, and other passage criteria 
for salmonid streams as described by NMFS and DFG guidelines or as developed in 
cooperation with NMFS and DFG to accommodate site‐specific conditions. 

 Pile driving shall be conducted outside of the stream channel whenever feasible or 
practical. 

 Drive piles with a vibratory hammer when feasible. 

 For drop or hydraulic hammers, use the smallest pile driver and the minimum force 
necessary to complete the work – set the hammer drop height to the minimum 
necessary to drive the pile. 

 Where listed species cannot be captured, handled, excluded, or relocated (e.g., 
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salmonid redd), avoid or delay actions that could injure or kill individual organism 
until the species leaves the affected area or the organism reaches a stage that can be 
captured, handled, excluded, or relocated . This activity would need to be 
coordinated with NMFS and the biologist conducting the work would need a take 
permit. 

 Within occupied habitat, capture, handling, exclusion, and relocation activities shall 
be completed no earlier than 48 hours before construction begins to minimize the 
probability that listed species will recolonize the affected areas. This activity would 
need to be coordinated with NMFS and the biologist conducting the work would need 
a take permit. 

 Within temporarily drained stream channel areas, salvage activities shall be initiated 
before or at the same time as stream area draining and completed within a time 
frame necessary to avoid injury and mortality of listed species. This activity would 
need to be coordinated with NMFS and the biologist conducting the work would need 
a take permit. 

 



 
 

 
 

 

June 27, 2018 
 
Mike O’Hara 
Tim Lewis Communities 
3300 Douglas Blvd. Building 400, 
Roseville, CA 95661 
 
SUBJECT:  Results of the June 2018 special status plant survey conducted on the Spotorno 

Ranch project site, located in the City of Pleasanton, Alameda County, 
California (PN 1656-05). 

 
Dear Mike: 
 
Live Oak Associates, Inc. (LOA) conducted a second focused survey for rare plants within areas 
proposed for residential development and landslide repair, including a 75-foot buffer, on the 
approximately Spotorno Ranch project site. The project site is located east of Alisal Street in the 
City of Pleasanton, Alameda County, California. The survey was conducted by LOA plant and 
wetland ecologist, Pamela Peterson on June 26, 2018. 
 
Introduction 
 
Based on prior reconnaissance-level surveys conducted on the site by LOA ecologists Pamela 
Peterson and Katrina Krakow and a review of the California Natural Diversity Database 
(CNDDB) for preparation of a Biological Evaluation for CEQA, it was determined that the site 
had the potential to support the larval host plant for the federally-listed Callippe silverspot 
butterfly, i.e. viola (Viola pedunculata), as well as the potential to support four special status 
plant species: Congdon’s tarplant (CRPR 1B) (annual species; blooms June-November), big 
tarplant (CRPR 1B) (annual species; blooms July-October), round-leaved filaree (CRPR 1B) 
(annual species; blooms March-May), and shining navarretia (CRPR 1B) (annual species; 
blooms May-July). Prior surveys of the site by Olberding and by LOA in 2014 did find one of 
these species, Congdon’s tarplant, present on the site in small numbers in the western portion of 
the site, although surveys completed in the last two to three years have failed to detect this 
species. There are no CNDDB-documented occurrences of any of the four special status plant 
species within a three-mile radius of the site. None of the plant species is federally- or state-listed 
as endangered or threatened, however, but all of these species occur on CNPS List 1B (“Plants 
Rare, Threatened, or Endangered in California and elsewhere”). Project impacts to any of these 
species, if present, may be considered potentially significant under CEQA.  

rt//' 

LIVE OAK ASSOCIATES, INC. 
an Ecological Consulting Firm 

San Jose: 6840 Via del Oro, Suite 220 • San Jose, CA 95119 • Phone: (408) 224•8300 • Fax: (408) 224· 1411 
Oakhurst: P.O. Box 2697 • 49430 Road 426, Suite C • Oakhurst, CA 93644 • Phone: (559) 642·4880 • Fax: (559) 642·4883 

Bakersfield: 8200 Stockdale Highway, Ml0-293 • Bakersfield, CA 93311 
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Methods 
 
The June 2018 survey was timed to coincide with the blooming season for Congdon’s tarplant 
and shining navarretia.  

Ms. Peterson surveyed all areas of the project site occurring within the proposed limits of 
grading and/or landslide repairs, and a minimum 75-foot buffer of these areas, in all areas that 
provided suitable habitat for these species. The surveys were conducted on foot in such a way as 
to achieve 100% visual coverage of the site and to conform to the California Department of Fish 
and Wildlife’s (CDFW) 2009 Protocols for Surveying and Evaluating Impacts to Special Status 
Native Plant Populations and Natural Communities.  
 
All plant species encountered were identified to the taxonomic level necessary to determine 
whether it was a special status plant species using The Jepson Manual Second Edition (Baldwin 
et. al. 2012).  
 
Findings/Conclusions 
 
Appendix A provides a list of all vascular plant species that have thus far been encountered 
during site surveys.  
 
During the June 2018 survey, grasses on the site were extremely dense and dominated by wild 
oats (Avena sp.).  Grasses were mostly senescent, and plant diversity in all areas of the site 
surveyed was extremely low, and made up almost exclusively of non-native species, including 
wild oats (Avena barbata and A. fatua), wild-rye (Festuca perennis), field bindweed 
(Convolvolus arvensis), black mustard (Brassica nigra) and curly dock (Rumex crispus).  
 
Findings from the survey were negative for the occurrence of Congdon’s tarplant and shining 
navarretia. Therefore, the project is expected to result in no impacts to these two species. A prior 
survey in May 2018 ruled out the occurrence of all other special status plant species having 
potential to occur on the site except for big tarplant. A third and final late summer or fall survey 
will be required to ruleout the occurrence of this latter species on the site.   
 
Please feel free to contact me at if you have any questions or concerns regarding our findings. 
 
Sincerely,  

 
Pamela E. Peterson 
Senior Project Manager 
Plant and Wetland Ecologist 
408-281-5884 
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APPENDIX A: VASCULAR PLANTS OF THE STUDY AREA 

The plant species listed below were observed on the Spotorno Ranch property during rare plant 
surveys conducted by Live Oak Associates on May 22, 2017 and June 26, 2018.  The U.S. Army 
Corps of Engineers’ wetland indicator status of each plant is provided following its common 
name.    
 
     OBL - Obligate  
     FACW - Facultative Wetland 
     FAC - Facultative 
     FACU - Facultative Upland 
     UPL - Upland 
     
APIACEAE – Carrot Family 
      Anthriscus caucalis*             Bur-chervil UPL  
     Torilis arvensis* Field hedge parsley UPL 
ASTERACEAE - Sunflower Family 
 Carduus pycnocephalus* Italian thistle UPL 
 Centaurea solstitialis* Yellow star-thistle UPL  
 Cirsium vulgare* Bull thistle FACU  
 Cynara cardunculus* Cardoon UPL 
 Helminthotheca echioides* Bristly ox-tongue FACU 
 Hypochaeris radicata* Rough cat’s-ear FACU 
 Lactuca saligna* Willowleaf lettuce UPL 
 Lactuca serriola* Prickly lettuce FACU 
 Silybum marianum* Milk thistle UPL 
 Sonchus asper* Sow-thistle FAC  
 Taraxacum officinale* Common dandelion FACU 
 Tragopogon sp.* Salsify UPL 
BRASSICACEAE – Mustard Family 
 Brassica nigra* Mustard UPL 
 Lepidium nitidum Common peppergrass FAC 
CARYOPHYLLACEAE – Pink Family 
 Cerastium fontanum* Mouse ear chickweed FACU 
CONVOLVULACEAE – Morning-Glory Family 
 Convolvulus arvensis* Field bindweed UPL 
CYPERACEAE – Sedge Family 
 Eleocharis macrostachya Spikerush OBL 
EUPHORBIACEAE – Spurge Family 
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      Croton setiger             Doveweed UPL 
FABACEAE – Legume Family 
 Lotus corniculatus* Birdfoot trefoil FAC  
 Medicago polymorpha* Burclover FACU 
 Trifolium hirtum* Rose clover UPL 
 Vicia sativa ssp. sativa* Spring vetch FACU 
GERANIACEAE – Geranium Family 
 Erodium cicutarium* Redstem filaree UPL 
 Geranium dissectum* Wild geranium UPL 
JUNCACEAE – Rush Family 
 Juncus sp.  Rush FACW-OBL 
 Juncus xiphioides Iris-leaved rush OBL 
LYTHRACEAE – Loosestrife Family 
 Lythrum hyssopifolia* Hyssop loosestrife OBL 
MYRSINACEAE – Myrsine Family 
 Lysimachia arvensis* Scarlet pimpernel FAC 
PLANTAGINACEAE – Plantain Family 
 Plantago lanceolata* English plantain FAC 
POACEAE - Grass Family 
  Aegilops triuncialis* Barbed goatgrass UPL  
 Briza minor* Small quaking grass FAC  
 Bromus diandrus* Ripgut brome UPL 
 Bromus hordeaceus* Soft chess FACU 
 Elymus triticoides Creeping wild-rye FAC  
 Festuca perennis* Italian ryegrass FAC 
 Hordeum brachyantherum Meadow barley FACW  
 Hordeum murinum* Foxtail barley FACU 
     Hordeum marinum ssp. leporinum* Mediterranean barley FAC 
 Phalaris paradoxa* Hood canarygrass FAC 
 Polypogon monspeliensis* Rabbitsfoot grass FACW 
POLYGONACEAE – Knotweed Family 
 Rumex acetosella* Common sheep sorrel FACU  
 Rumex crispus* Curly dock FAC 
RUBIACEAE – Madder Family 
 Galium aparine* Goose grass FACU 
 
* Introduced non-native species 
 
 



DEPARTMENT OF THE ARMY 
SAN FRANCISCO DISTRICT, U.S. ARMY CORPS OF ENGINEERS 

1455 MARKET STREET, 161H FLOOR 
SAN FRANCISCO, CALIFORNIA 94103-1398 

Regulatory Division (1145b) 

Subject: File Number 2004-291440S 

Ms. Pamela Peterson 
Live Oak Associates, Inc. 
6840 Via del Oro, Suite 220 
San Jose, California, 95119 

Dear Ms. Peterson: 

DEC - 1 2Q·17 

This correspondence is in reference to your submittal of May 18, 2015, on behalf of Mr. Mike 
O'Hara, requesting an approved jurisdictional determination of the extent of navigable waters of the 
United States and waters of the United States occurring on an approximately 111 acre site located 
adjacent to Alisal Street, within the southwestern portion of the City of Pleasanton, in Alameda 
County, California. 

All proposed discharges of dredged or fill material occurring below the plane of ordinary 
high water in non-tidal waters of the United States; or below the high tide line in tidal waters of 
the United States; and within the lateral extent of wetlands adjacent to these waters, typically 
require Department of the Army authorization and the issuance of a permit under Section 404 of 
the Clean Water Act of 1972, as amended (33 U.S.C. § 1344 et seq.). Waters of the United 
States generally include the territorial seas; all traditional navigable waters which are currently 
used, or were used in the past, or may be susceptible to use in interstate or foreign commerce, 
including waters subject to the ebb and flow of the tide; wetlands adjacent to traditional 
navigable waters; non-navigable tributaries of traditional navigable waters that are relatively 
permanent, where the tributaries typically flow year-round or have continuous flow at least 
seasonally; and wetlands directly abutting such tributaries. Where a case-specific analysis 
determines the existence of a "significant nexus" effect with a traditional navigable water, waters 
of the United States may also include non-navigable tributaries that are not relatively permanent; 
wetlands adjacent to non-navigable tributaries that are not relatively permanent; wetlands 
adjacent to but not directly abutting a relatively permanent non-navigable tributary; and certain 
ephemeral streams in the arid West. 

All proposed structures and work, including excavation, dredging, and discharges of 
dredged or fill material, occurring below the plane of mean high water in tidal waters of the 
United States; in former diked baylands currently below mean high water; outside the limits of 
mean high water but affecting the navigable capacity of tidal waters; or below the plane of 
ordinary high water in non-tidal waters designated as navigable waters of the United States, 
typically require Department of the Army authorization and the issuance of a permit under 
Section 10 of the Rivers and Harbors Act of 1899, as amended (33 U.S.C. § 403 et seq.). 
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Navigable waters of the United States generally include all waters subject to the ebb and flow of 
the tide; and/or all waters presently used, or have been used in the past, or may be susceptible for 
future use to transport interstate or foreign commerce. 

The enclosed delineation map entitled, "Approved Jurisdictional Determination, USACE 
File# 2004-291440S, Sportorno Project," in sheets 1 and 2, and date certified November 16, 
2017 accurately depicts the extent and location of wetlands and other waters of the United States, 
within the boundary area of the site that are subject to U.S. Army Corps of Engineers' regulatory 
authority under Section 404 of the Clean Water Act. This approved jurisdictional determination 
is based on the current conditions of the site, as verified during a field investigation of June 30, 
2016, a review of available digital photographic imagery, a review of the previous jurisdictional 
determination (November, 24, 2004), and a review of other data included in your submittal. This 
approved jurisdictional determination will expire in five years from the date of this letter, unless 
new information or a change in field conditions warrants a revision to the delineation map prior 
to the expiration date. The basis for this approved jurisdictional determination is explained in the 
enclosed Approved Jurisdictional Determination Form. This approved jurisdictional 
determination is presumed to be consistent with the official interagency guidance of June 5, 
2007, interpreting the Supreme Court decision, Rapanos v. United States, 126 S. Ct. 2208 
(2006). 

The enclosed delineation map further depicts the extent and location of wetlands and other 
waters of the United States within the boundary area of the site that are not subject to U.S. Army 
Corps of Engineers' regulatory authority under Section 404 of the Clean Water Act. These 
particular intrastate water bodies are considered to be isolated with no apparent connection to 
interstate or foreign commerce. This approved jurisdictional determination is presumed to be 
consistent with the U.S. Supreme Court decision of January 9, 2001, concerning the Solid Waste 
Agency of Northern Cook County v. United States Corps of Engineers, 531 U.S. 159 (2001) 
("SWANCC"). In the SWANCC decision, the Court invalidated, at least, portions of the 
Migratory Bird Rule as a sole nexus to the Commerce Clause, and ruled that the U.S. Army 
Corps of Engineers had exceeded its statutory authority in exerting jurisdiction over non­
navigable isolated, intrastate waters that did not provide some other interstate or foreign 
commerce use (33 C.F.R § 328.(a)(3)). These delineated wetlands and other waters, however, 
may be considered as "waters of the State," and, therefore, subject to regulation by the 
California Regional Water Quality Control Board, Central Coast Region, under the Porter­
Cologne Water Quality Control Act, as amended (California Water Code§ 1300 et seq.). 

You are advised that the approved jurisdictional determination may be appealed through the 
U.S. Army Corps of Engineers' Administrative Appeal Process, as described in 33 C.F.R. Part 
331 (65 Fed. Reg. 16,486; Mar. 28, 2000), and outlined in the enclosed flowchart and 
Notification of Administrative Appeal Options, Process, and Request for Appeal (NAO-RF A) 
Form. If you do not intend to accept the approved jurisdictional determination, you may elect to 
provide new information to this office for reconsideration of this decision. If you do not provide 
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new information to this office, you may elect to submit a completed NAO-RF A Form to the 
Division Engineer to initiate the appeal process; the completed NAO-RF A Form must be 
submitted directly to the Appeal Review Officer at the address specified on the NAO-RF A Form. 
You will relinquish all rights to a review or an appeal, unless this office or the Division Engineer 
receives new information or a completed NAO-RF A Form within 60 days of the date on the 
NAO-RF A Form. If you intend to accept the approved jurisdictional determination, you do not 
need to take any further action associated with the Administrative Appeal Process. 

You may refer any questions on this matter to Keith Hess of my Regulatory staff by 
telephone at (415) 503-6765 or by e-mail at Keith.d.hess@usace.army.mil. All correspondence 
should be addressed to the Regulatory Division, South Branch, referencing the file number at the 
head of this letter. 

The San Francisco District is committed to improving service to our customers. My 
Regulatory staff seeks to achieve the goals of the Regulatory Program in an efficient and 
cooperative manner, while preserving and protecting our nation's aquatic resources. If you 
would like to provide comments on our Regulatory Program, please complete the Customer 
Service Survey Form available on our website: 
http://www. spn. usace.army .mil/Missions/Regulatory .aspx. 

Enclosures 

Copy Furnished (w/enclosures): 

Sincerely, 

I/~ t~ L 
~ffottl:Sc,Pb.TI. 

Chief, Regulatory Division 

Tim Lewis Communities, Sam Ramon, CA (Attn. Mr. Mike O'Hara) 

Copy Furnished (w/enclosure 1 only): 

CA RWQCB, Oakland, CA 

Copy Furnished (w/out enclosures): 

US EPA, San Francisco, CA (Attn. Jennifer Siu) 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Cot'p9 of Engineers 

This rorm should be completed by foUowinc the instructions provided in Section IV of the JD Form lmtructional Guidebook. 

SECTION I· BACKGROUND INFOKMAIJON 

A. 

B. 

C. 

D. 

REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): No""mber 16. 2017 

DISTRICT OFFICE: Son Francisco District FILE NUMBER: 2013-003875 
File Name: Sportono Project 
Wa1erbody Name: Un-named tributOf'y 

PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: C.Olifornia CoW1ty/parish/borough: Alameda Co, City: Pleasanton 
Cerrtw:r coordincrhes af si-.; (lat/Jong (i~ degree decimal la'mlll.J: Lal: 37 637505 N Long: 121.864260 W 
Pickliff (lat/long(in ~reedacnalltmiee): I.at: Pick Long: Pick 
Pick List (lat/long ~n cl6Qrae ~ bntd): Lal: Pick Long: Pick 
Universal TransveBC MercaJor: 11 

Name ofnean:st waterbody: Arroyo de lo Laguna 
Name ofoean:st Traditional Navigable Water (TNW) into which the aquatic resource flows: Alameda Creek 

Name ofwateMed or Hydrologic Unit Code (HUC): 
C8J Check if map/diagram of review area and/or potmtialjurisdictional areas is/are available upon request 
D Check if other sites (e,g, offsile mitigation sites, disposal sites, etc) are associated with this action and are recorded on a 

different JD form. 

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

D Office (Desk) Detennination Date: 
[8J Field Determination Dete(s): June 30, 2016 

SECTION 11; SUMMARY OF FINDINGS 

A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Cll"'e no ""navigable waters of the U.S." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Req1.1ired} . 
D Waters subject to 1be ebb and flow of the tide 
D Waters are presently used, or have been used in the past, or may be susceptible for u.5e to transport interstate or foreign 

commerce Hx,,llun: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION 

lbere are and ore not •"waters of the U.S." within Clean Water Act (CWA)jurisdiction (es defined by 33 CFR part 328) in the review area. 
[Required] 

1. Walen of !be U.S: 
L Indicate presence of watcn of U.S. in review an:a (c:beck all that apply): 1 

D TNWs, including territoriaJ seas 
D Wetlands adjacmt to TNWs 
[8J Relatively pennenent W8lers2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs lhat flow direct]y or indirectly into lNWs 
D Wetlands adjace:ot to non-RPWs that flow directly or indirectly into lNWs 
D Impoundments of jurisdictional waters 
[8J Isolated (iot=tae or intrastate) walers, including isolated wetmds 

b. Identify (e,limate) size orwater1 of the U.S. in the review area 
Non-wetland waters: 205 linear feet width (ft) and/or 0,004 acres. (other comments: 
Wetlands: 0.45 acres. (other comments: ) 

c. Limit, (boundaries) of jurhdiction ba!ed on: Established by OHWM 
Elevation of established OHWM (if Jc:nown): 

2. Non-reculated wat£n/wetlands (cbeck ifapplicable):J 

1 Boxes checked below shall be supponcd by completing the appropriate sections in Section ill below, 
2 For pmposcs of this form, an RPW is defined as a tn"bulaJy tba.L is not a TNW and that typically flows ycaMound or has continuous flow at least '"seasonally" 
(cg. typically 3 months) 
3 Supporting documentation is presented in Section lll F~ 

181 Potentially jwisdictiona1 wa1ers and/or wetlands were assessed within the review area and determined to be not 
jurisdictiona1. E.zp/MII: Drainages lo, lb, 2 ond Seasonal wetlands 1, 2, ond 3 are isolated and ho...e no significant 
nexus with un-nomed tributaries to Arroyo de lo Laguna. Both features are more than 1,700 feet east of the closest 
un-named tributary at the nearest point. Topography precludes significant nexus with respect to potential runoff. 

SECTION Ill; CWA ANALYSIS 

A TNW, AND WETLANDS ADJACENT TO TNW, 

The acencics will assert jurisdiction over TNW! and wetland! adjacent to TNW1. If the aquatic resource ill a TNW, complele 
Section JIJ.A.1 and Section 111.D.t. only; iftbe aquatic resource is a wedand adjatt11t to a TNW, complete Sectio■!!I ID.A.I and 2 
and Section 111.D.1.; otberwile, ,ee Section 111.B below, 

I. TNW 

Identify TNW: 
Sumnwize m.ionaJe supporting determinalion that waterbody is a TNW: 

2. Wetland adja«ntto TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B CHARACTERISTICS OF TRIBUTARY (THA TIS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information ~garding characteristics of the tributary and its adjacent wetlands, if any, 811d it helps determine 
whether or not the standards for jurisdiction established Lmder &panos have been met 

The agencies will assert jurisdiction over non•navigable tributaries ofTNWs where the tributaries are "'relatively pennanent walers" 
(RPWs), i e tributaries that typically flow year-round or have continoous flow at least seasonally (e.g., typically 3 months) A wetland 
that directly abuts an RPW is also jurisdittiotlal. lflhe aquatic resource is not a TNW. but has )UT-round (p,:rmnial) flow. skip to 
Section IIJ.D.2. If the aquatic resoun:e is a ..,.tlm,d directly abutting a tributary with pen:nnial flow, !kip 10 S<aion 111.D.4 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation Corps districts and EPA 
rtgions ,._,,jlJ include in the ~rd.,)' aYalbtbie information thaJ document1- lhe cdrtcncc of a significant ne,c.us bdwcen a rtlalive]y 
pcrmoncru lnoutaty thllt is not pcn,nnial (and its odj-u \\ctla,,ds if any) .,,d • uaditiooal naviv,ble "'11tcr, o,-cn tl>ougb • significant 
ocxus findiDs isnot required asa mane.rofl:lw. 

If the w11tcrbody' is not an RPW, or a ""'land dim:lly abuttinglUI RPW, a JD ,.,II n:qulrudditiorw d&a lb dct<rminc lrthc wate1body 
has a s1gnlficant nexus v.ith a TNW. lfthc tnoutaty bas adjoC<D.I ~ the ,:ig,:uficant nexus ovllusian mu,, amsldct thc lnb<IW)' 
in combinltlot> with oll or Its adj&CICIII "'et!ond:s. This ,ignifican1 D<XUS cvaJuatloo 11111 combmcs. for rmal)'tical putpO$<$. t!lc.lnDU!IU)' 
"'1d all or its adj"""" ,--ctbnds ls u"'d wh<tht:r the n:vkw area identir!<d in the JD n,qllesl IS Ibo tnbuuuy. or it, od_J....,, ,.-edonds. or 
both. If the JD a>YCff a 1ribuwy with ad]=t "-.:lhrnds, complttc Section !JUI. I for lhe 1nl>uwy, Section IILB.l for any onsito 
wetlands, and Section 111.B 3 for all wetlands adjacent to that tributary, both onsite and offsite, The detennination whether a significant 
nexus exists is determined in Section Ill C below. 

1. Cbaracteri!l'tin ofnon-TNW1 that flow directly or indirectly into TNW 
(!) G .... n,1 Area Condition,: 

Watershed size: Pick List 

Drainage area: Pick List 

Average annual rainfall: inches 
Average annual snowfall: inches 

(H) Physical Cbaracteri,tics: 

L Relationship with TNW: 
D Tributary flows directly into TNW 
D Tributary flows through Pick List tributaries before entering TNW 

Project waters me Pick List river miles from TNW 
Project waters are Pick List river miles from RPW 

Project waters are Pick List aerial (straight) miles from TWN. 
Project waters are Pick List aerial (straight) miles from RPW_ 

Project waters cross or serve as a state boundary Explain: 

Identify flow route to TNWs: 
Tributary stream order, if known: 

• Nole that tbe J.nstructional Guidebook comains additional information regarding swaJcs, ditches, washes, and erosional features generally and in the arid 
West 
'Flow route can be described by idcntifyio& cg.., tn"'butary a, which flows through the review area, to Dow illlo tnllutary b, which tbcD flows into TNW. 
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D Habital for. 

D Federally Listed species, Expliu,tjindl,,p: 

D Fish/spawn areas Exp/a/nfwllnp: 

D 
D 

Other e:nvironmentally~sensitive species Explain juulings: 

Aqualic/wildlife diversity Explaln ji,ulbtp: 

3. Cbancteristics or all wetlands adjattnt to Ille bibuta.ry (ir any) 

(i) All wetland(s) being considered in the cumulative analysis: 1 

(ii) Approximately ( 0.45 ) acres in total are being considered in the cumulative analysis 

(iii) ! For each wotlaod associaled with the reach or watabody being analyzed in this form, specify the foUowing: 

I Number/Namo' Directly abuts (Yes/No) Size I Number/Nome Directly abuts (Yes/No) Size 

Pick acres Pick 

Pick aaes Pick 
Pick aaes Pick 

Pick acres Pick 

Pick acres Pick 

Pick acres Pick 

(iv) Summarize overall biological, chemicaJ and physical fimctions being performed: 

acres 
acres 
acres 
acres 
acres 
a,:res 

C. SIGNIFICANT NEXUS DETERMINATION 

I . 

A significant nexus ana1ysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and 
biologica1 integrity of a 1NW For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, physical 
and/or biologica1 integrity of a TNW Considerations when evaluating significant nexus include, but are not Jimited to the 
volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and the functions 
performed by the tributary and all its adjacent wetlands It is not appropriate to determine significant nexus based solely 
on any specific threshold of distance (e g , between a tributary and its adjacent wetland or between a tributary and the 
TNW) Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely determinative of 
significant nexus 

Draw connections between the features documented and the effects on the TNW, as identified in the .Rapanos Gujdance 
and discussed in the Instructional Gujdebook Factors to consider include, for example: 

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 
waters to TNWs, or to reduce the amount of pollutants or flood waters reachjng a TNW? 
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Hfecycle support functions 
for fish and other species, such as feecling, nesting, spawning, or rearing young for species that are present in the 
TNW? 
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 
organic carbon that support downstream foodwebs? 
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 
chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

Signmcant nexus finding, for oon-RPW that ~as no adjacent wetlands aod flows directly or indirectly into 
TNWs &plain findings of presence or absence of significant nexus below, based on the tributary itself; then go to 
Section III D 

1 1D the Number/Name column, add the nmnbcr and/or name thal you have given the wetland being :n:ferrcd to in lbc tab]e Example, you are :n:fcrring to a 
wetland on your wdland delineation map number 6, tba1 you call wetland No 3 on a rtaeb you refer to as Putah Occk For tms wetland you would add to the 
table in the Number/Name: coJumn. sometbing like the following: (No 3, Putab Ck , Map # 6) 
udoeo201 Hee s 

2. Signir1C&Dt ne:1:as findings for noo-RPW and its adjacent wetlands, where the uoo-RPW Dows directly or 
indirectly iato TNWs. Explain findings of presence or absence of s.ignificant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section 111,D : 

Significant nexus finding, for wetlands adjacent to an RPW but tbat do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section 1ll D: 

D DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

D 1. TNW!I and Adjacent Wdlaods. Check all that apply and provide size estimates in review area: 

D TNWs: lioear feet width (ft), and/or acres 

D Wetlands adjacent to TNWs: acres. 

~ 2. RPWs that flow directly or indiredty in.lo TNW!i 

D Tributaries ofTNWs where tributaries typically flow year-round are jurisdidional, Provide data and rationale indicating 
that tributal)' is perenniel: 

181 Tributaries ofTNW where tributaries have continuous flow .. seasonaJJy" (e g . typically three months each year) are 
jurisdfotional. Data supporting this conclusion js provided at Section 111 B Provide rationale indicating that tributary flows 
seasonally: Drainage 1 has suffdent seasonal flow to have formed bed and bank with OHWM. The un-name.d tributary 
is tributary to an un-named blue line creek that is tributary to Arroyo de la Laguna, which is tributary to Alameda 
Creek with well defined banks and sparse ripariClrl vegetation. Adjacent to the subject area the un-named tributary is 
mapped as R4SBC (ri~rine intermittent streombed, seasonally flooded) on NWI mops, 
Provide estimates for jurisdictional waters in the review area (check all O,at apply) 

181 
D 

Tributary waters: 205 lioear feet1 ' width (ft) 

Other non-wetland waters: acres 

Ideotify type(s) of waters: 

Neo-RPWs' tbat now directly or indirectly into TNWs. 

D Waterbody that is not a TNW or an R.PW, but flows directly or indirectly into a TNW. and it has a significant nexus wnh a 
TNW is jurisdictional Data supporting this conclusion is provided al Section Ill C 

Provide estimates for jurisdictional waters within the review area (ckck all llud apply): 

D Tributary walers: linear feet ' width (ti), 

D Other non-wetland waters: acres 

Identify type(s) of walers: 

Wetland!! directly abuttinc an RPW that now directly or indirectly into TNWs. 

[81 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

_[81 Wetlands directly abutting an RPW where tributaries typically flow year-roWJd Provide data end rationele 
indicating that tributary is perennial in Section 111.D.2, above Provide rationale indicating that wetland is directly 
abutting an RPW: Wetland A is directly next to a cul~rt that flows under Allsal Rood and directly to the 
unnamed creek. 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally" Provide data indicating that 
tributary is seasonal in Sect:io• 111.B and rationele in Sectieo 111.D.2, above. Provide ra1ionaJe indicating that 
wetland is directly abutting sn RPW: 

Provide acreage estimates for jurisdidX>llal wetlands in the review area: 0.◄5 acres, 

□ S. Wdland!I ■dj■ce11t to but not directly ab11ttin& an RPW that Dow direcdy or indirectly iolo TNW1. 

PSec Footnote # 3 
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NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND 
REQUEST FOR APPEAL 

Applicant: Mr. Mike O'Hara I File No. 2004-291140S Date: November 16 2017 

Attached is: See Section below 

INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A 

PROFFERED PERMIT (Standard Permit or Letter of permission) B 
PERMIT DENIAL C 

✓ APPROVED JURISDICTIONAL DETERMINATION D 

PRELIMINARY JURISDICTIONAL DETERMINATION E 

SECTION I - The following identifies your rights and options regarding an administrative appeal of the above 

decision. Additional information may be found at http://usace.army.mil/inet/functions/cw/cecwo/reg or 

Coros re®lations at 33 CFR Part 331. 

A: INITIAL PROFFERED PERMIT: You may accept or object to the permit. 

• ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the DISTRICT ENGINEER for 
final authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Pennit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

• OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that 
the permit be modified accordingly. You must complete Section II of this Notice and return the Notice to the DISTRICT 
ENGINEER. Your objections must be received by the DISTRICT ENGINEER within 60 days of the date of this Notice, or you 
will forfeit your right to appeal the permit in the future. Upon receipt of your NOTICE, the DISTRICT ENGINEER will 
evaluate your objections and may: (a) modify the permit to address all of your concerns, (b) modify the permit to address some 
of your objections, or (c) not modify the permit having determined that the permit should be issued as previously written. After 
evaluating your objections, the DISTRICT ENGINEER will send you a proffered permit for your reconsideration, as indicated 
in Section B below. 

B: PROFFERED PERMIT: You may accept or appeal the permit 

• ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the DISTRICT ENGINEER for 
final authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

• APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you 
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this 
NOTICE and sending the NOTICE to the DMSION ENGINEER. This Notice must be received by the DIVISION 
ENGINEER within 60 days of the date of this Notice. 

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process 
by completing Section II of this Notice sending the Notice to the DIVISION ENGINEER. This Notice must be received by the 
DVISION ENGINEER within 60 days of the date of this Notice. 

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or 

provide new information. 

• ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the 
date of this Notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD. 

• APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers Administrative 
Appeal Process by completing Section II of this Notice and sending the Notice to the DMSION ENGINEER. This Notice 
must be received by the DIVISION ENGINEER within 60 days of the date of this Notice. 

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps 

regarding the preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an 

approved JD (which may be appealed), by contacting the Corps district for further instruction. Also you may 
provide new information for further consideration by the Corps to reevaluate the JD. 



Administrative Appeal Process for 
Approved Jurisdictional Determinations 

Approved JD valid 
for 5 years. 

District makes new 
approved JD. 

To continue with appeal 
process, appellant must 

revise RFA. 
See Appendix D. 

Yes 

Yes 

Division engineer or designee 
remands decision to district, 
with specific instructions, for 
reconsideration; appeal 
process completed. 

Appendix C 

No 

Yes 

District issues approved 
Jurisdictional Determination (JD) 
to applicant/landowner with NAP. 

Applicant decides to appeal approved JD. 
Applicant submits RFA to division engineer 
within 60 days of date of NAP. 

Corps reviews RFA and notifies 
appellant within 30 days of receipt. 

Optional JD Appeals Meeting and/or 
site investigation. 

RO reviews record and the division engineer 
(or designee) renders a decision on the merits 
of the appeal within 90 days of receipt of an 
acceptable RFA. 

No 

District's decision is upheld; 
appeal process completed. 

Max. 90 
days 
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