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Figure 2: Vicinity Exhibit
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REGULATORY CONTEXT
The following provides a summary of federal and state regulatory jurisdiction over biological and
wetland resources. Although many of these regulations may not directly apply to the project site

due to the limited presence of sensitive resources, they provide important regulatory context.

Federal Endangered Species Act

The U.S. Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service (NMFS)
have jurisdiction over species listed as threatened or endangered under the federal Endangered
Species Act (ESA) (16 U.S.C. §1531 et seq.). Section 9 of the ESA prohibits the “take” of listed
wildlife species. “Take” is defined as harass, harm, pursue, hunt, shoot, wound, kill, trap, capture,
or collect, or to attempt to engage in any such conduct. Federal regulation (50 CFR §17.3) defines
“harass” as an intentional or negligent act that creates the likelihood of injury to wildlife by
significantly disrupting normal behavioral patterns such as breeding, feeding, or sheltering.
“Harm” is defined to include habitat modification or degradation that results in death or injury by
significantly impairing essential behavioral patterns. Section 7 of the ESA requires federal
agencies to ensure that any action they authorize, fund, or carry out is not likely to jeopardize the
continued existence of a listed species or destroy or adversely modify designated critical habitat.
Section 10(a) establishes a process for non-federal entities to obtain an Incidental Take Permit for
otherwise lawful activities that may result in incidental take of listed species. Issuance of a Section
10 permit typically requires preparation of a Habitat Conservation Plan (HCP). Although federally
listed wildlife are protected regardless of landownership, endangered plant protections under the

ESA primarily apply to federal lands or where federal nexus exists.

California Endangered Species Act

The California Department of Fish and Wildlife (CDFW) administers the California Endangered
Species Act (CESA) (Fish and Game Code §2050 et seq.). Section 2080 prohibits the take of
species listed by the State as threatened or endangered. Under Fish and Game Code §86, “take”
means to hunt, pursue, catch, capture, or kill, or attempt to do so. Project proponents must obtain
authorization pursuant to Fish and Game Code §2081 if a project may result in take of a state-
listed species. CDFW may issue an Incidental Take Permit or consistency determination where

appropriate.
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Clean Water Act — Sections 404 and 401

Section 404 of the Clean Water Act regulates the discharge of dredged or fill material into Waters
of the United States (WOTUS). The U.S. Army Corps of Engineers (USACE) administers this
program. Following the 2023 rulemaking and Sackett v. EPA decision, federal jurisdiction
generally includes relatively permanent waters and wetlands with a continuous surface connection
to such waters. Section 401 of the Clean Water Act requires water quality certification from the
appropriate Regional Water Quality Control Board (RWQCB) prior to issuance of a federal permit.
In the High Desert region, jurisdiction typically falls under the Lahontan Regional Water Quality
Control Board. If activities occur elsewhere, coordination with the corresponding Regional Water
Quality Control Board (RWQCB) would be required. Activities that may result in discharges of
pollutants, including stormwater from construction activities, may require coverage under the

National Pollutant Discharge Elimination System (NPDES) permit program.

California Fish and Wildlife Code §§1600-1616

Under California Fish and Game Code §§1600-1616, CDFW regulates activities that may
substantially divert, obstruct, or change the natural flow or the bed, bank, or channel of any river,
stream, or lake. Project proponents must notify CDFW pursuant to Section 1602 if such activities
are proposed. If CDFW determines that the project may substantially adversely affect existing fish

or wildlife resources, a Lake or Streambed Alteration Agreement will be required.

Migratory Bird Treaty Act and California Fish and Game Code §§3503 and 3503.5

The federal Migratory Bird Treaty Act (MBTA) (16 U.S.C. §703 et seq.) protects migratory birds,
their eggs, and active nests from unlawful take. California Fish and Game Code §§3503 and 3503.5
protect native birds and birds of prey, including protection of active nests. Disturbance of an active

nest that results in abandonment or loss of young may constitute unlawful take under state law.

Sensitive Natural Communities
Sensitive natural communities are evaluated pursuant to CEQA Guidelines §15380 and Appendix

G. Natural communities identified by CDFW as rare or sensitive, including those tracked in the
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California Natural Diversity Database (CNDDB), may warrant special consideration under CEQA

if project impacts would substantially diminish their extent or function.
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