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August 28, 2025

Dominique Vogelpohl, Project Planner

Contra Costa County, Department of Conservation and Development
30 Muir Road

Martinez, CA, 94553

Vogelpohl@dcd.cccounty.us

Subject: Withers Avenue, Lafayette 3-Lot Subdivision, County File No. CDMS22-
00011, Initial Study/Mitigated Negative Declaration, SCH NO. 2025071206,
Contra Costa County

Dear Dominique Vogelpohl:

The California Department of Fish and Wildlife (CDFW) received a Notice of Intent to
Adopt an Initial Study/Mitigated Negative Declaration (IS/MND) from Contra Costa
County for the Withers Avenue, Lafayette 3-Lot Subdivision, County File No. CDMS22-
00011 (Project) pursuant the California Environmental Quality Act (CEQA) and CEQA
Guidelines."

Thank you for the opportunity to provide comments and recommendations regarding
those activities involved in the Project that may affect California fish and wildlife.
Likewise, we appreciate the opportunity to provide comments regarding those aspects
of the Project that CDFW, by law, may be required to carry out or approve through the
exercise of its own regulatory authority under the Fish and Game Code.

CDFW ROLE

CDFW is California’s Trustee Agency for fish and wildlife resources and holds those
resources in trust by statute for all the people of the State. (Fish & G. Code, §§ 711.7,
subd. (a) & 1802; Pub. Resources Code, § 21070; CEQA Guidelines § 15386, subd.
(a).) CDFW, in its trustee capacity, has jurisdiction over the conservation, protection,
and management of fish, wildlife, native plants, and habitat necessary for biologically
sustainable populations of those species. (/d., § 1802.) Similarly, for purposes of CEQA,
CDFW is charged by law to provide, as available, biological expertise during public
agency environmental review efforts, focusing specifically on projects and related
activities that have the potential to adversely affect fish and wildlife resources.

CDFW is also submitting comments as a Responsible Agency under CEQA. (Pub.
Resources Code, § 21069; CEQA Guidelines, § 15381.) CDFW expects that it may

" CEQA is codified in the California Public Resources Code in section 21000 et seq. The “CEQA
Guidelines” are found in Title 14 of the California Code of Regulations, commencing with section 15000.
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need to exercise regulatory authority as provided by the Fish and Game Code. As
proposed, for example, the Project may be subject to CDFW’s Lake and Streambed
Alteration (LSA) regulatory authority. (Fish & G. Code, § 1600 et seq.) Likewise, to the
extent implementation of the Project as proposed may result in “take” as defined by
State law of any species protected under the California Endangered Species Act
(CESA) (Fish & G. Code, § 2050 et seq.), the project proponent may seek related take
authorization as provided by the Fish and Game Code.

REGULATORY REQUIREMENTS
California Endangered Species Act and Native Plant Protection Act

A CESA Incidental Take Permit (ITP) must be obtained from CDFW if the Project has
the potential to result in “take” of plants or animals listed under CESA or the Native
Plant Protection Act (NPPA), either during construction or over the life of the Project.
Under CESA, “take” means “hunt, pursue, catch, capture, or kill, or attempt to hunt,
pursue, catch, capture, or kill.” (Fish & G. Code, § 86). CDFW'’s issuance of an ITP is
subject to CEQA and to facilitate permit issuance, any project modifications and
mitigation measures must be incorporated into the CEQA document analysis,
discussion, and mitigation monitoring and reporting program. If the Project will impact
CESA listed species, early consultation is encouraged, as significant modification to the
Project and mitigation measures may be required in order to obtain a CESA permit.

CEQA requires a mandatory finding of significance if a project is likely to substantially
impact threatened or endangered species. Pub. Resources Code, §§ 21001, subd. (c) &
21083; CEQA Guidelines, §§ 15380, 15064 & 15065.) In addition, pursuant to CEQA,
the lead agency cannot approve a project unless all impacts to the environment are
avoided or mitigated to less-than-significant levels, or the lead agency makes and
supports Findings of Overriding Consideration (FOC) for impacts that remain significant
despite the implementation of all feasible mitigation. FOC under CEQA, however, do not
eliminate the Project proponent’s obligation to comply with the Fish and Game Code.

Fully Protected Species

Fully protected species may not be taken or possessed at any time and no licenses or
permits may be issued for their take except as follows:

e Take is for necessary scientific research;
e Efforts to recover a fully protected, endangered, or threatened species;

e Live capture and relocation of a bird species for the protection of livestock; or
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e They are a covered species whose conservation and management is provided
for in a Natural Community Conservation Plan (Fish & G. Code, §§ 3511, 4700,
5050, & 5515).

Specified types of infrastructure projects may be eligible for an ITP for unavoidable
impacts to fully protected species if certain conditions are met (Fish & G. Code
§2081.15). Project proponents should consult with CDFW early in the project planning
process.

Migratory Birds and Raptors

CDFW has authority over actions that may result in the disturbance or destruction of
active bird nest sites or the unauthorized take of birds. Fish and Game Code sections
protecting birds, their eggs, and nests include section 3503 (regarding unlawful take,
possession, or needless destruction of the nests or eggs of any bird), section 3503.5
(regarding the take, possession, or destruction of any birds-of-prey or their nests or
eggs), and section 3513 (regarding unlawful take of any migratory nongame bird).
Migratory birds are also protected under the federal Migratory Bird Treaty Act (MBTA).

Lake and Streambed Alteration Agreement

CDFW requires an LSA Notification, pursuant to Fish and Game Code section 1600 et
seq., for Project activities affecting river, lakes or streams and associated riparian
habitat. Notification is required for any activity that may substantially divert or obstruct
the natural flow; change or use material from the bed, channel, or bank (including
associated riparian or wetland resources); or deposit or dispose of material where it
may pass into a river, lake, or stream. Work within ephemeral streams, drainage
ditches, washes, watercourses with a subsurface flow, and floodplains is generally
subject to notification requirements. In addition, infrastructure installed beneath such
aquatic features, such as through horizontal directional drilling, is also generally subject
to notification requirements. Therefore, any impact to the mainstems, tributaries, or
floodplains or associated riparian habitat caused by the proposed Project will likely
require an LSA Notification. CDFW may not execute a final LSA Agreement until it has
considered the IS/MND and complied with its responsibilities as a responsible agency
under CEQA.

PROJECT DESCRIPTION SUMMARY
Proponent: Pallav Chatterjee

Objective: The objective of the Project is to obtain approval for a Vesting Tentative Map
to subdivide a 2.56-acre site (APN: 166-160-034) into 3 new parcels. Primary Project
activities include the removal of 20 trees, grading totaling 1,200 cubic yards (600 cubic
yards of cut and 600 cubic yards of fill), and four exception requests. These exceptions
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include (1) 96-10 — requirement to underground utilities, (2) Division 914 to construct the
access road within the creek structure setback, (3) Division 914 to construct the bio
retention basin within the creek structure setback, and (4) requirement to construct
frontage improvements.

Location: The Project is located in Contra Costa County, California, west of the Withers
Avenue and Pleasant Hill Road intersection, in the unincorporated Lafayette area and is
bordered by the City of Pleasant Hill to the east. The approximate coordinates of the
Project site is Latitude 37.93234, Longitude -122.08787; Assessor’s Parcel Number
166-160-034.

Timeframe: No estimate of the Project’'s commencement or completion has been
provided.

COMMENTS AND RECOMMENDATIONS

CDFW offers the comments and recommendations below to assist Contra Costa County
in adequately identifying and/or mitigating the Project’s significant, or potentially
significant, direct and indirect impacts on fish and wildlife (biological) resources.

Editorial comments or other suggestions may also be included to improve the
document. Based on Project’s avoidance of significant impacts on biological resources
with implementation of mitigation measures, including those CDFW recommends,
CDFW concludes that an IS/MND is appropriate for the Project.

. Project Description and Related Impact Shortcoming
COMMENT 1: Potential Impact Assessment

CEQA Guidelines require the Lead Agency to consider direct and reasonably
foreseeable indirect physical changes caused by the Project in its evaluation (CEQA
Guidelines § 15064, subd. (d).). Additionally, CEQA Guidelines require the Lead Agency
to consider all phases of project planning, implementation, and operation (14 CCR §
15063, subd. (a).). If any phase of the project may result in physical changes in the
environment, then the Project could have a substantial adverse effect, either directly or
indirectly through habitat modifications, on candidate, sensitive, or special-status
species including, but not limited to, those listed in Table 1 below.

Issue: The IS/MND references removal of 20 trees and 1200 cubic yards of grading will
occur but does not provide on-site conditions with existing habitat types and impacts to
candidate, sensitive, or special-status species. Tree removal and grading may result in
the loss of special-status plant species and the loss of habitat that supports numerous
wildlife species. Tree removal and grading may also cause fragmentation and loss of
sensitive habitats (Bauer et al. 2015) and may create edge effects that permeate far
beyond the Project site (Harris 1988, Murcia 1995). Activities associated with tree
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removal and grading may also disturb associated soil seed banks that sustain local
plant populations. Removal of vegetation has also been shown to make communities
vulnerable to colonization by invasive plant species and to spread pathogens (Mallery
2010). In addition, bats including pallid bat (Antrozous pallidus) may be using trees or
structures on-site for roosting. Pallid bat is a California Species of Special Concern
(SSC) and documented to occur within five miles of the Project site according to
CNDDB (for more information on SSC see: https://wildlife.ca.gov/Conservation/SSC). If
impacts to special-status bats such as pallid bat are not identified and mitigated, Project
activities could result in substantial adverse effect on special-status bat species through
population reduction and habitat removal.

Recommendations: To reduce impacts to special-status bats such as pallid bat to less-
than-significant, CDFW recommends the Lead Agency to revise and recirculate the
IS/MND to incorporate the arborists report and outline all proposed avoidance,
minimization, and compensatory mitigation measures addressing impacts to trees and
vegetation for public disclosure.

Prior to trees removal, a qualified biologist shall conduct a habitat assessment for bats.
A qualified biologist shall have: 1) at least two years of experience conducting bat
surveys that resulted in detections for relevant species, such as pallid bat, with verified
project names, dates, and references, and 2) experience with relevant equipment used
to conduct bat surveys. The habitat assessment shall be conducted a minimum of 30 to
90 days prior to the beginning of Project activities.

For tree removal, the habitat assessment shall include a visual inspection of potential
roosting features of trees to be removed (e.g., cavities, crevices in wood and bark,
exfoliating bark for colonial species, suitable canopy for foliage roosting species). If
suitable habitat trees are found, they shall be flagged or otherwise clearly marked,
CDFW shall be notified immediately, and tree trimming or removal shall not proceed
without approval in writing from CDFW. If the presence of bats is presumed or
documented, trees may be removed only: a) using the two-step removal process
detailed below during seasonal periods of bat activity, from approximately March 1
through April 15 and September 1 through October 15, or b) after a qualified biologist,
under prior written approval of the proposed survey methods by CDFW, conducts night
emergence surveys or completes visual examination of roost features that establish
absence of roosting bats. Two-step tree removal shall be conducted over two
consecutive days, as follows: 1) the first day (in the afternoon), under the direct
supervision and instruction by a qualified biologist with experience conducting two-step
tree removal, limbs and branches shall be removed by a tree cutter using chainsaws
only. Limbs with cavities, crevices or deep bark fissures shall be avoided, and 2) the
second day the entire tree shall be removed.
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COMMENT 2: Creek Structure Setback

Issue: In the Project Description section (page 1), IS/MND references the creek
structure setback due to installation of access road and bio retention which may have
the potential to encroach into riparian vegetation (i.e. “riparian zone”), temporarily
impact, and/or convert existing riparian habitat into another habitat type from
development of the Project. Riparian conversion/encroachment into the riparian zone
can adversely impact sensitive riparian and aquatic species through reduction of habitat
and decreased water quality.

Specific Impact: Riparian vegetation, and associated floodplains, provide many
essential benefits to stream and aquatic species habitat, including thermal protection,
cover, and large woody debris (Moyle 2002, CDFW 2007). Development adjacent to, or
conversion of, the riparian zone can result in fragmentation of riparian habitat and
decreases in native species abundance and biodiversity (Davies et al. 2001, Hansen et
al. 2005, CDFW 2007). Riparian buffers help keep pollutants from entering adjacent
waters through a combination of processes including dilution, sequestration by plants
and microbes, biodegradation, chemical degradation, volatilization, and entrapment
within soil particles. Narrow riparian buffers are considerably less effective in minimizing
the effects of adjacent development than wider buffers (Castelle et al. 1992, Brosofske
et al. 1997, Moore et al. 2005).

Recommendations. The Project shall notify CDFW pursuant to Fish and Game Code
section 1600 et seq. for Project activities affecting lakes or streams and associated
riparian habitat, and shall comply with the LSA Agreement, if issued.

CDFW recommends the Project establish riparian buffer zones to limit development and
vegetation clearing to outside of and away from riparian areas. CDFW also
recommends limiting any proposed riparian conversion to the minimum necessary and
identifying opportunities for riparian enhancement. CDFW staff are available to consult
with the Proponent to determine appropriate site-specific riparian buffers, and/or
opportunities for riparian enhancement to reduce impacts to sensitive species and
riparian habitat to less-than-significant. We also recommend that the Project find on-site
areas that can support riparian enhancements to minimize the need for offsite riparian
mitigation to compensate for riparian habitat conversions or evaluate a Project design
alternative that avoids impacts to riparian forest. Temporarily impacted areas within the
riparian zone or other sensitive natural communities should be restored and planted
with native trees, shrubs and grasses. CDFW recommends that permanent impacts to
riparian habitat or other sensitive natural communities be replaced in-kind when
possible, and be assessed on a per-species basis, and mitigation follow species-
specific needs. Restoration should occur on-site to the extent feasible. If off-site
restoration is necessary, it should be as close to the Project site as possible and within
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the same watershed, unless otherwise approved in writing by CDFW. Restoration
should occur in the same year of the impacts.

COMMENT 3: Biological Resources Assessment Report

Issue: The IS/MND references a Biological Resources Assessment Report (bio report,
pages 14 and 15), as part of the proposed Project, but the document was not provided
as an attachment on CEQAnet or at the California Environmental Quality Act (CEQA)
Notifications | Contra Costa County, CA Official Website,
https://www.contracosta.ca.gov/4841/CEQA-Notifications. Without a clear
understanding of the environmental setting and biological baseline conditions, it is not
possible to determine potentially significant impacts the Project could have on the
environment.

Specific impact: Without a clear understanding of the environmental setting and
biological baseline conditions of all aspects of the Project, it is challenging for CDFW to
provide sufficient review of the IS/MND, assess all potential impacts of the Project, and
provide adequate mitigation measures to offset the impacts.

Recommendations: CDFW recommends that, at minimum, the Biological Resources
Assessment Report be provided in a recirculated IS/MND for CDFW’s review.

Il. Environmental Setting and Related Impact Shortcoming
COMMENT 4: Biological Resources Impacts Assessment

CEQA Guidelines require determination of whether a project may have a significant
effect on the environment be based to the extent possible on scientific and factual data
(CEQA Guidelines § 15064, subd. (b).) and requires the Lead Agency to consider direct
and reasonably foreseeable indirect physical changes caused by the Project in its
evaluation (CEQA Guidelines § 15064, subd. (d).).

Issue: In section 4 (page 14), IS/MND indicates that Project will have no impacts to any
endangered, rare or threatened species stating, “the bio report determined that zero to
low potential to negatively impact rare, special-status plant and wildlife species.
However, the Survey concluded that the project site provides suitable habitat for
passerine birds and raptors, and roosting bats.” The IS/MND does not identify any
endangered, rare or threatened species with the potential to occur within the Project
area or waterways, though there are California Natural Diversity Database (CNDDB)
records of occurrences for 20 unique CNDDB-tracked species within a five-mile radius
of the Project site (Table 1).

Table 1: Species with California Natural Diversity Database (CNDDB) records within
five miles of Project site.
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Common Name

Scientific Name

Listing Status

Birds

Burrowing owl Athene cunicularia SC
Coopers hawk Accipiter cooperii WL
Golden eagle Aquila chrysaetos FP
Ferruginous hawk Buteo regalis WL
White-tailed kite Elanus leucurus FP
Mammals

American badger Taxidea taxus SSC
Pallid bat Antrozous pallidus SSC
Townsends big-eared bat Corynorhinus townsendii SSC
Reptiles

Alameda whipsnake Masticophus lateralis euryxanthus FT, ST
Northwestern pond turtle Actinemys marmorata FC, SSC
Plants

Big tarplant Blepharizonia plumosa 1B.1
Carquinez goldenbush Isocoma arguta 1B.1
Congdons tarplant Centromadia parryi ssp. congdonii | 1B.1
Contra Costa goldfields Lasthenia conjugens FE
Diablo helianthella Helianthella castanea 1B.2
Fragrant fritillary Fritillaria liliacea 1B.2
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Halls bushmallow Malacothamnus hallii 1B.2
Mt. Diablo fairy-lantern Calochortus pulchellus 1B.2
San Joaquin spearscale Extriplex joaquinana 1B.2
Wooly rose-mallow Hibiscus lasiocarpus var. 1B.2
occidentalis

Notes: FC = federal candidate species under ESA; FE = federally endangered under
ESA; FT = federally threatened under ESA; SE = state endangered under CESA;

SC = state candidate for listing under CESA; SFP = state fully protected; SSC = state
species of special concern; ST = state threatened under CESA; SR: state listed as rare
under the Native Plant Protection Act; WL = listed on the CDFW Watch List. California
Native Plant Society (CNPS) ranking system: 1B = plants rare, threatened, or
endangered in California and elsewhere; 2B = plants rare, threatened or endangered in
California, but common elsewhere. Threat ranks: 0.1 = seriously threatened in
California; 0.2 = moderately threatened in California.

COMMENT 5: Loss of Habitat for Alameda Whipsnake

Issue: The IS/MND does not evaluate the potential impacts of the proposed project on
the Alameda whipsnake (Masticophis lateralis euryxanthus). There are 14 CNDDB
records of Alameda whipsnake within five miles of the Project site. Grassland habitat,
which is known to support Alameda whipsnake, particularly during breeding and egg-
laying season—is present in the project vicinity. The proposed project includes grading,
installation of underground utilities, and construction of an access road and bioretention
basin within the creek structure setback. These activities will result in the permanent
loss and fragmentation of potential Alameda whipsnake habitat. In addition to habitat
loss, project-related disturbance may deter individuals from using adjacent habitat areas
and such indirect effects can potentially jeopardize the continued existence of the
species (USFWS 2000). Furthermore, ground disturbance activities, including grading
and vegetation removal, increase the risk of direct mortality to Alameda whipsnake
individuals. As a state-threatened species, the Alameda whipsnake meets the definition
of rare, threatened, or endangered under CEQA Guidelines §15380. Accordingly, both
the direct and indirect impacts of the project may be potentially significant and should be
fully analyzed in a revised environmental document. Appropriate mitigation measures
should also be identified and incorporated to reduce impacts to less-than-significant
levels.

Recommendations: CDFW recommends that known Alameda whipsnake habitat
types, including annual grassland, riparian, and areas with rock outcrop features, should
be mapped on the Project site. Project impacts such as permanent destruction or
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fragmentation of habitat, be identified and evaluated in a revised and recirculated
IS/MND. CDFW recommends that the IS/MND require enforceable mitigation for
temporary and permanent loss of Alameda whipsnake habitat the applicant shall
provide compensatory mitigation either through the purchase of credits from a CDFW-
approved mitigation bank or in the form of conserved lands. Impacts shall be mitigated
for at a ratio of 5:1 (mitigation to impact) for roadways, 3:1 for other permanent impacts,
and 1:1 for temporary impacts. If the applicant opts to conserve lands, then a
Conservation Easement shall be recorded on those lands for protection in perpetuity. If
a whipsnake is observed during focused preconstruction surveys or at any other time
during work on the project then work shall be immediately halted and may not proceed
until the appropriate ITP have been acquired and the required conservation measures
implemented.

ENVIRONMENTAL DATA

CEQA requires that information developed in environmental impact reports and
negative declarations be incorporated into a database which may be used to make
subsequent or supplemental environmental determinations. (Pub. Resources Code, §
21003, subd. (e).) Accordingly, please report any special-status species and natural
communities detected during Project surveys to the California Natural Diversity
Database (CNDDB). The CNDDB field survey form can be filled out and submitted
online at the following link: https://wildlife.ca.gov/Data/CNDDB/Submitting-Data. The
types of information reported to CNDDB can be found at the following link:
https://www.wildlife.ca.gov/Data/CNDDB/Plants-and-Animals.

ENVIRONMENTAL DOCUMENT FILING FEES

The Project, as proposed, would have an impact on fish and/or wildlife, and assessment
of environmental document filing fees is necessary. Fees are payable upon filing of the
Notice of Determination by the Lead Agency and serve to help defray the cost of
environmental review by CDFW. Payment of the environmental document filing fee is
required in order for the underlying project approval to be operative, vested, and final.
(Cal. Code Regs, tit. 14, § 753.5; Fish & G. Code, § 711.4; Pub. Resources Code, §
21089.)

CONCLUSION

CDFW appreciates the opportunity to comment on the IS/MND to assist Contra Costa
County in identifying and mitigating Project impacts on biological resources.

Questions regarding this letter or further coordination should be directed to Sanjay Das,
Senior Environmental Scientist (Specialist), at (707) 815-5059 or
Sanjay.Das@wildlife.ca.gov; or Sara Kern, Senior Environmental Scientist
(Supervisory), at (916) 531-4465 or Sara.Kern@wildlife.ca.gov.
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Sincerely,

DocuSigned by:
-0D25EB6A0381473.

Erin Chappell
Regional Manager
Bay Delta Region
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