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Vacaville, CA 95688
Noah.Rumbaoa@cityofvacaville.com

Subject: Midway Plaza, Mitigated Negative Declaration, SCH No. 2025040850,
Solano County

Dear Noah Rumbaoa:

The California Department of Fish and Wildlife (CDFW) received a Notice of Intent to
Adopt a Mitigated Negative Declaration from the City of Vacaville (City) for the Midway
Plaza (Project) pursuant the California Environmental Quality Act (CEQA) and CEQA
Guidelines.” The MND and the associated Initial Study are tiered from the City’s General
Plan Program Environmental Impact Report (SCH No. 2011022043), certified by the City
in 2015, for which CDFW submitted a comment letter dated December 9, 2013.

CDFW is submitting comments on the MND to inform the City, as the Lead Agency, of
potentially significant impacts to biological resources associated with the Project.

CDFW ROLE

CDFW is a Trustee Agency with responsibility under CEQA pursuant to CEQA
Guidelines section 15386 for commenting on projects that could impact fish, plant, and
wildlife resources. CDFW is also considered a Responsible Agency if a project would
require discretionary approval, such as permits issued under the California Endangered
Species Act (CESA) or Native Plant Protection Act (NPPA), the Lake and Streambed
Alteration (LSA) Program, or other provisions of the Fish and Game Code that afford
protection to the state’s fish and wildlife trust resources.

PROJECT DESCRIPTION SUMMARY
Proponent: Midway 1616 LLC

Objective: The Project includes the development of approximately 4.2 acres of
undeveloped land with construction of a service center including two fast food
restaurants, a gas station and convenience store, and a vehicle maintenance repair

" CEQA is codified in the California Public Resources Code in section 21000 et seq. The “CEQA
Guidelines” are found in Title 14 of the California Code of Regulations, commencing with section 15000.

Conserving California’s Wildlife Since 1870
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shop. The Project will construct new drainage and stormwater management
infrastructure, including an 8,695-square-foot detention basin and a vegetated drainage
swale to collect runoff and convey it to the detention basin which will release water to
Gibson Canyon Creek through a 15-inch diameter pipe. The Project would require
removing seasonal wetlands at the northern property boundary and approximately
7,159 square feet of seasonal wetlands at the southern property boundary.
Approximately 12,216 square feet of the southern season wetland would be retained,
and an additional 7,185 square feet of wetland would be created between the existing
wetland and the detention basin.

The Project site currently consists of annual grassland and wetland complexes with two
drainages that convey water from the west to the east and flow into Gibson Canyon
Creek and then the Sacramento River.

Location: City of Vacaville, County of Solano; approximate centroid of 38.416500°N,
-121.94597°W.

REGULATORY REQUIREMENTS
California Endangered Species Act

Please be advised that a CESA Incidental Take Permit (ITP) must be obtained if the
Project has the potential to result in “take” of plants or animals listed or candidate
species under CESA either during construction or over the life of the Project. The
Project has the potential to impact Swainson’s hawk (Buteo swainsoni), CESA
listed as threatened species, and burrowing owl (Athene cunicularia), a CESA
candidate species, as further described below. Issuance of an ITP is subject to
CEQA documentation; the CEQA document must specify impacts, mitigation measures,
and a mitigation monitoring and reporting program. If the Project will impact CESA listed
species, early consultation is encouraged, as significant modification to the Project and
mitigation measures may be required in order to obtain an ITP.

CEQA requires a Mandatory Finding of Significance if a project is likely to substantially
restrict the range or reduce the population of a threatened or endangered species. (Pub.
Resources Code, §§ 21001, subd. (c) & 21083; CEQA Guidelines, §§ 15380, 15064, &
15065). Impacts must be avoided or mitigated to less-than-significant levels unless the
CEQA Lead Agency makes and supports Findings of Overriding Consideration (FOC).
The CEQA Lead Agency’s FOC does not eliminate the Project proponent’s obligation to
comply with CESA.

Lake and Streambed Alteration

An LSA Notification, pursuant to Fish and Game Code section 1600 et. seq., is required
for project activities affecting lakes or streams and associated riparian habitat.
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Notification is required for any activity that will substantially divert or obstruct the natural
flow; change or use material from the bed, channel, or bank including associated
riparian or wetland resources; or deposit or dispose of material where it may pass into a
river, lake or stream. Work within ephemeral streams, washes, watercourses with a
subsurface flow, and floodplains are subject to LSA Notification requirements. The
Project has the potential to impact Gibson Canyon Creek. Thank you for including
Mitigation Measure (MM) BIO-4 requiring the Project to obtain a streambed
alteration agreement from CDFW for the above-described impacts. CDFW, as a
Responsible Agency under CEQA, would consider the CEQA document for the Project
and may issue an LSA Agreement. CDFW may not execute the final LSA Agreement
until it has complied with CEQA as a Responsible Agency.

Raptors and Other Nesting Birds

CDFW has jurisdiction over actions that may result in the disturbance or destruction of
active nest sites or the unauthorized take of birds. Fish and Game Code sections
protecting birds, their eggs, and nests include sections 3503 (regarding unlawful take,
possession or needless destruction of the nests or eggs of any bird), 3503.5 (regarding
the take, possession or destruction of any birds-of-prey or their nests or eggs), and
3513 (regarding unlawful take of any migratory nongame bird). Migratory birds are also
protected under the federal Migratory Bird Treaty Act (MBTA).

COMMENTS AND RECOMMENDATIONS

CDFW offers the comments and recommendations below to assist the City in
adequately identifying and/or mitigating the Project’s significant, or potentially
significant, direct and indirect impacts on fish and wildlife (biological) resources.
Editorial comments are also included to improve the MND. Based on the Project's
avoidance of significant impacts on biological resources with implementation of
mitigation measures, including those CDFW recommends below and in Attachment 1
Draft Mitigation and Monitoring Reporting Plan, CDFW concludes that an MND is
appropriate for the Project.

. Mitigation Measure and Environmental Setting Related Impact Shortcomings

MANDATORY FINDING OF SIGNIFICANCE. Does the Project have potential to
substantially reduce the number or restrict the range of an endangered, rare, or
threatened species?

AND,

Would the Project have a substantial adverse effect, either directly or through
habitat modifications, on any species identified as a candidate, sensitive, or
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special-status species in local or regional plans, policies, or regulations, or by
CDFW or U.S. Fish and Wildlife Service?

COMMENT 1: Swainson’s Hawk, MND pages 52, 60, 61

Issue: The MND does not adequately evaluate and mitigate potential impacts to
nesting Swainson’s hawk and there are multiple California Natural Diversity
Databased (CNDDB) nesting records of the species occurring in the Project vicinity.
MND Avoidance and Minimization Measure (AMM) SH-3 states that a survey within
0.25 miles of the Project would be conducted for nesting Swainson’s hawk within 15
days prior to beginning construction. However, the survey methodology does not
follow the accepted protocols outlined in the Recommended Timing and
Methodology for Swainson’s Hawk Nesting Surveys in California’s Central Valley
(https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=83990&inline), and therefore
may not detect nesting Swainson’s hawks.

Specific impacts, why they may occur and be potentially significant:

The Project has the potential to impact nesting Swainson’s hawk through auditory or
visual disturbances above ambient levels within 0.25 miles of Project activities.
Additionally, the Project could result in direct loss of an active nest if potential nest
trees are removed. Disturbances from Project activities may result in Swainson’s
hawk nest abandonment and loss of eggs or reduced health and vigor and loss of
young. Swainson’s hawk is CESA listed as a threatened species and therefore is
considered to be a threatened species pursuant to CEQA Guidelines section 15380.
Therefore, if an active Swainson’s hawk nest is disturbed by the Project, the Project
may result in a substantial reduction in the number of a threatened species, which is
considered a Mandatory Finding of Significance pursuant to CEQA Guidelines
section 15065, subdivision (a)(1).

Recommended Mitigation Measure: To reduce potential impacts to Swainson’s
hawk to less-than-significant and comply with CESA and Fish and Game Code
section 3500 et seq., CDFW recommends including the below mitigation measure.

MM BIO-1 (Swainson’s Hawk Pre-Construction Survey): If Project activities are
scheduled during the nesting season for Swainson’s hawks (March 1 to September
15), prior to beginning work on the Project, a qualified biologist shall conduct surveys
according to the Recommended Timing and Methodology for Swainson’s Hawk
Nesting Surveys in California’s Central Valley
(https://nrm.dfg.ca.gov/FileHandler.ashx?Document|D=83990&inline) and prepare a
report documenting the survey results. The Project shall obtain CDFW'’s written
approval of the qualified biologist and survey report prior to starting construction
activities between March 1 and September 15. Survey methods shall be closely
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followed by starting early in the nesting season (late March to early April) to
maximize the likelihood of detecting an active nest (nests, adults, and chicks are
more difficult to detect later in the growing season because trees become less
transparent as vegetation increases). Surveys shall be conducted: 1) within a
minimum 0.25-mile radius of the Project site or a larger area if needed to identify
potentially impacted active nests, unless otherwise approved by CDFW in writing,
and 2) for at least the two survey periods immediately prior to initiating Project-
related construction activities. Surveys shall occur annually for the duration of the
Project. The qualified biologist shall have a minimum of two years of experience
implementing the survey methodology resulting in detections. If active Swainson’s
hawk nests are detected, the Project shall immediately notify CDFW and implement
a minimum 0.25-mile construction avoidance buffer around the nest until the nest is
no longer active as determined by a qualified biologist, unless otherwise approved
by CDFW in writing. Any detected nesting Swainson’s hawk shall be monitored by
the qualified biologist to ensure it is not disturbed during construction activities,
unless otherwise approved in writing by CDFW. If take of Swainson’s hawk cannot
be avoided, the Project shall consult with CDFW pursuant to CESA and obtain an
ITP before Project activities may commence.

COMMENT 2: Burrowing Owl, MND pages 51, 61, 62

Issue: The MND does not adequately evaluate potential impacts to burrowing owl
and there are multiple CNDDB records of the species occurring in the Project
vicinity. MND AMM BIO-1 includes surveys for burrowing owl, however the
methodology does not require surveys for wintering burrowing owl which may be
disturbed by the Project, and the survey distance is not defined, which should be up
to 500 meters (1,640 feet) around the Project site pursuant to the Department of
Fish and Game Staff Report on Burrowing Owl Mitigation (2012) methodology
(https://wildlife.ca.gov/Conservation/Survey-Protocols#377281284-birds).
Additionally, AMM BO-3 states that an exclusion zone of 160 feet shall be
established around occupied burrows. However, the species may be disturbed within
500 meters of the Project site (1,640 feet), therefore the Project may impact nesting
or wintering burrowing owl utilizing burrows or burrow surrogates on or within up to
500 meters of the Project site.

Specific impacts, why they may occur and be potentially significant:

The Project could result in injury or mortality of resident, wintering, and nesting
burrowing owl in burrows or other suitable refugia on or within up to 500 meters
(1,640 feet) of the Project site. Borrowing owl have been extirpated from 16 percent
of their former range and are at risk of being extirpated from another 13 percent of
their range in the State (CDFW 2024). Information indicates a decline in burrowing
owl range over time, burrowing owl have experienced population declines in regions
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of California, and threats to burrowing owl coupled with long-term population
declines suggest a high degree and immediacy of threat to burrowing owl in
California (CDFW 2024). Burrowing owl population viability and survival are
adversely affected by risk factors such as precipitous declines from habitat loss,
fragmentation, and degradation; evictions from nesting sites without habitat
mitigation; wind turbine mortality; human disturbance; and eradication of California
ground squirrels (Otospermophilus beecheyi) resulting in a loss of suitable burrows
required by burrowing owl for nesting, protection from predators, and shelter
(Shuford and Gardali 2008; Department of Fish and Game Staff Report on
Burrowing Owl Mitigation (2012); personal communication, CDFW Statewide
Burrowing Owl Coordinator Esther Burkett, May 13, 2022). Preliminary analyses of
regional patterns for breeding populations of burrowing owl have detected declines
both locally in their central and southern coastal breeding areas, and statewide
where the species has experienced breeding range retraction (Department of Fish
and Game Staff Report on Burrowing Owl Mitigation (2012)). Burrowing owl is a
candidate species under CESA and is federally protected by the MBTA. Based on
the foregoing, if burrowing owl are wintering or nesting on or within up to 500 meters
(1,640 feet) of the Project site, the Project may result in a substantial reduction in the
number of a CESA candidate species, which is considered a Mandatory Finding of
Significance pursuant to CEQA Guidelines section 15065, subdivision (a)(1).

Recommended Mitigation Measures: To reduce potential impacts to burrowing
owl to less-than-significant and comply with CESA and Fish and Game Code section
3503.5, CDFW recommends including the below mitigation measures.

MM BIO-2 (Burrowing Owl Habitat Assessment and Surveys): A qualified biologist
shall conduct a habitat assessment and surveys, if warranted based on the habitat
assessment, following the Department of Fish and Game Staff Report on Burrowing
Owl Mitigation (2012) methodology (https://wildlife.ca.gov/Conservation/Survey-
Protocols#377281284-birds) and prepare a report documenting the survey results.
The qualified biologist shall have a minimum of two years of experience
implementing the above methodology. Based on the habitat assessment, if suitable
burrows or burrow surrogates are present, surveys for nesting burrowing owl shall
be conducted if Project construction starts during nesting season (February 1 to
August 31), and surveys for wintering burrows owls shall be conducted if Project
construction starts during the wintering season (September 1 to January 31). The
habitat assessment and surveys shall encompass the Project site and a sufficient
buffer zone to detect owls nearby that may be impacted, which is up to 500 meters
(1,640 feet) around the Project site pursuant to the above methodology, unless
otherwise approved in writing by CDFW. Habitat assessments and surveys shall
occur each year of Project construction, as conditions may change annually and
suitable refugia for burrowing owl, such as small mammal burrows, can be created
within a few hours or days, unless otherwise approved in writing by CDFW. Time
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lapses between surveys or Project activities shall trigger subsequent surveys, as
determined by a qualified biologist, including, but not limited to a final survey within
24 hours prior to ground disturbance.

If the habitat assessment does not identify burrows and additional surveys are not
conducted, an additional habitat assessment shall be conducted within 14 days prior
to construction. If new burrows are present, surveys shall be conducted as described
above, unless otherwise approved in writing by CDFW.

The Project shall immediately notify CDFW if burrowing owl is detected and
implement a construction avoidance buffer around any detected burrowing owl
pursuant to the buffer distances outlined in the Department of Fish and Game Staff
Report on Burrowing Owl Mitigation (2012), which may be up to 500 meters (1,640
feet). Any detected owl shall be monitored by the qualified biologist to ensure it is not
disturbed during construction activities, unless otherwise approved in writing by
CDFW. If the Project cannot ensure burrowing owl and their burrows are fully
avoided, the Project shall consult with CDFW and obtain a CESA ITP or otherwise
demonstrate compliance with CESA. Take is likely to occur and the Project shall
obtain an ITP if: 1) burrowing owl surveys of the Project area detect burrowing owl
occupancy of burrows or burrow surrogates, or 2) there is sign of burrowing owl
occupancy on the Project area within the past three years and habitat has not had
any substantial change. Occupancy means a site that is assumed occupied if at
least one burrowing owl has been observed occupying a burrow or burrow surrogate
within the last three years. Occupancy of suitable burrowing owl habitat may also be
indicated by burrowing owl sign including its molted feathers, cast pellets, prey
remains, eggshell fragments, or excrement at or near a burrow entrance or perch
site. If burrowing owl, or their burrows or burrow surrogates, are detected within 500
meters (1,640 feet) of the Project site during burrowing owl surveys, but not on the
Project site, the project shall consult with CDFW to determine if avoidance is feasible
or an ITP is warranted.

MM BIO-3 (Cap Pipes and Hoses): To prevent burrowing owl from sheltering or
nesting in exposed material; all construction pipes, culverts, hoses or similar
materials greater than two inches in diameter stored at the Project site shall be
capped or covered before the end of each work day and shall be inspected
thoroughly for wildlife before the pipe or similar structure is buried, capped, used, or
moved.

Editorial Comment

COMMENT 3: MM BIO-4 on MND page 65 is titled “Compensatory Mitigation for Loss
of Wetlands.” However, MM BIO-4 is not limited to mitigating impacts to wetlands, it also
includes mitigation for other waters of the U.S. and waters of the State, including, but
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not limited to streams subject to LSA Notification requirements. CDFW suggests
revising the title to include “Compensatory Mitigation for Impacts to Wetlands and
Streams.”

ENVIRONMENTAL DATA

CEQA requires that information developed in environmental impact reports and
negative declarations be incorporated into a database which may be used to make
subsequent or supplemental environmental determinations. (Pub. Resources Code,

§ 21003, subd. (e).) Accordingly, please report any special-status species and natural
communities detected during Project surveys to CNDDB. The CNDDB field survey form
can be filled out and submitted online at the following link:

https://wildlife.ca.gov/Data/ CNDDB/Submitting-Data. The types of information reported
to CNDDB can be found at the following link:
https://www.wildlife.ca.gov/Data/CNDDB/Plants-and-Animals.

ENVIRONMENTAL DOCUMENT FILING FEES

The Project, as proposed, would have an impact on fish and/or wildlife, and assessment
of environmental document filing fees is necessary. Fees are payable upon filing of the
Notice of Determination by the Lead Agency and serve to help defray the cost of
environmental review by CDFW. Payment of the environmental document filing fee is
required in order for the underlying Project approval to be operative, vested, and final.
(Cal. Code Regs, tit. 14, § 753.5; Fish & G. Code, § 711.4; Pub. Resources Code,

§ 21089.)

CONCLUSION

CDFW appreciates the opportunity to comment on the MND to assist the City in
identifying and mitigating Project impacts on biological resources.

Questions regarding this letter or further coordination should be directed to

Jordan Beaton, Environmental Scientist, at Jordan.Beaton@wildlife.ca.gov or (707)
980-5172; or Melanie Day, Senior Environmental Scientist (Supervisory), at
Melanie.Day@wildlife.ca.gov or (707) 210-4415.

Sincerely,

DocuSigned by:

B77 211EF486..,
Erin Chappell
Regional Manager

Bay Delta Region
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Attachment 1. Draft Mitigation and Monitoring Reporting Plan
ec: Office of Planning and Research, State Clearinghouse (SCH No. 2025040850)
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ATTACHMENT 1

Draft Mitigation and Monitoring Reporting Plan

Biological Resources (BIO)

Mitigation
Measure
(MM)

Description

Timing

Responsible
Party

BIO-1

Swainson’s Hawk Pre-Construction Survey: If Project
activities are scheduled during the nesting season for
Swainson’s hawks (March 1 to September 15), prior to
beginning work on the Project, a qualified biologist shall
conduct surveys according to the Recommended Timing
and Methodology for Swainson’s Hawk Nesting Surveys
in California’s Central Valley
(https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=8
3990&inline) and prepare a report documenting the
survey results. The Project shall obtain CDFW’s written
approval of the qualified biologist and survey report prior
to starting construction activities between March 1 and
September 15. Survey methods shall be closely followed
by starting early in the nesting season (late March to
early April) to maximize the likelihood of detecting an
active nest (nests, adults, and chicks are more difficult to
detect later in the growing season because trees become
less transparent as vegetation increases). Surveys shall
be conducted: 1) within a minimum 0.25-mile radius of
the Project site or a larger area if needed to identify
potentially impacted active nests, unless otherwise
approved by CDFW in writing, and 2) for at least the two
survey periods immediately prior to initiating Project-
related construction activities. Surveys shall occur
annually for the duration of the Project. The qualified
biologist shall have a minimum of two years of
experience implementing the survey methodology
resulting in detections. If active Swainson’s hawk nests
are detected, the Project shall immediately notify CDFW
and implement a minimum 0.25-mile construction
avoidance buffer around the nest until the nest is no
longer active as determined by a qualified biologist,
unless otherwise approved by CDFW in writing. Any
detected nesting Swainson’s hawk shall be monitored by
the qualified biologist to ensure it is not disturbed during
construction activities, unless otherwise approved in
writing by CDFW. If take of Swainson’s hawk cannot be
avoided, the Project shall consult with CDFW pursuant to
CESA and obtain an ITP before Project activities may

Prior to
Ground
Disturbance
and for
Duration of
Construction

Project
Applicant
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commence.

BIO-2

Burrowing Owl Habitat Assessment and Surveys: A
qualified biologist shall conduct a habitat assessment and
surveys, if warranted based on the habitat assessment,
following the Department of Fish and Game Staff Report
on Burrowing Owl Mitigation (2012) methodology
(https://wildlife.ca.gov/Conservation/Survey-
Protocols#377281284-birds) and prepare a report
documenting the survey results. The qualified biologist
shall have a minimum of two years of experience
implementing the above methodology. Based on the
habitat assessment, if suitable burrows or burrow
surrogates are present, surveys for nesting burrowing owl
shall be conducted if Project construction starts during
nesting season (February 1 to August 31), and surveys
for wintering burrows owls shall be conducted if Project
construction starts during the wintering season
(September 1 to January 31). The habitat assessment
and surveys shall encompass the Project site and a
sufficient buffer zone to detect owls nearby that may be
impacted, which is up to 500 meters (1,640 feet) around
the Project site pursuant to the above methodology,
unless otherwise approved in writing by CDFW. Habitat
assessments and surveys shall occur each year of
Project construction, as conditions may change annually
and suitable refugia for burrowing owl, such as small
mammal burrows, can be created within a few hours or
days, unless otherwise approved in writing by CDFW.
Time lapses between surveys or Project activities shall
trigger subsequent surveys, as determined by a qualified
biologist, including, but not limited to a final survey within
24 hours prior to ground disturbance.

If the habitat assessment does not identify burrows and
additional surveys are not conducted, an additional
habitat assessment shall be conducted within 14 days
prior to construction. If new burrows are present, surveys
shall be conducted as described above, unless otherwise
approved in writing by CDFW.

The Project shall immediately notify CDFW if burrowing
owl is detected and implement a construction avoidance
buffer around any detected burrowing owl pursuant to the
buffer distances outlined in the Department of Fish and
Game Staff Report on Burrowing Owl Mitigation (2012),
which may be up to 500 meters (1,640 feet). Any
detected owl shall be monitored by the qualified biologist
to ensure it is not disturbed during construction activities,
unless otherwise approved in writing by CDFW. If the
Project cannot ensure burrowing owl and their burrows

Prior to
Ground
Disturbance
and for
Duration of
Construction

Project
Applicant
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are fully avoided, the Project shall consult with CDFW
and obtain a CESA ITP or otherwise demonstrate
compliance with CESA. Take is likely to occur and the
Project shall obtain an ITP if: 1) burrowing owl surveys of
the Project area detect burrowing owl occupancy of
burrows or burrow surrogates, or 2) there is sign of
burrowing owl occupancy on the Project area within the
past three years and habitat has not had any substantial
change. Occupancy means a site that is assumed
occupied if at least one burrowing owl has been observed
occupying a burrow or burrow surrogate within the last
three years. Occupancy of suitable burrowing owl habitat
may also be indicated by burrowing owl sign including its
molted feathers, cast pellets, prey remains, eggshell
fragments, or excrement at or near a burrow entrance or
perch site. If burrowing owl, or their burrows or burrow
surrogates, are detected within 500 meters (1,640 feet) of
the Project site during burrowing owl surveys, but not on
the Project site, the project shall consult with CDFW to
determine if avoidance is feasible or an ITP is warranted.

BIO-3

Cap Pipes and Hoses. To prevent burrowing owl from
sheltering or nesting in exposed material; all construction
pipes, culverts, hoses or similar materials greater than
two inches in diameter stored at the Project site shall be
capped or covered before the end of each work day and
shall be inspected thoroughly for wildlife before the pipe
or similar structure is buried, capped, used, or moved.

For Duration
of
Construction

Project
Applicant
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