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Photograph 1:  From Cutter Way looking northwest across the northern portion of the project site. 

 

Photograph 2:  Looking west towards the existing residence in the western portion of the project site. 
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Photograph 3:  From the southeast corner of the project site looking north along the eastern boundary. 

 

Photograph 4:  From the southeast corner of the project site looking west along the southern boundary. 
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Photograph 5:  From the southwest corner of the project site looking east along the southern boundary. 

 

Photograph 6:  From the southwest corner of the project site looking north along the western boundary.  
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Attachment C – Potentially Occurring Special-Status Biological Resources 

Table C-1: Potentially Occurring Special-Status Biological Resources 

Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

SPECIAL-STATUS WILDLIFE SPECIES 

Accipiter cooperii 
Cooper’s hawk 

Fed: 
CA: 

None 
WL 

Generally found in forested areas up to 3,000 feet in 
elevation, especially near edges and rivers.  Prefers 
hardwood stands and mature forests but can be found 
in urban and suburban areas where there are tall trees 
for nesting.  Common in open areas during nesting 
season. 

No 

Moderate 
Suitable foraging habitat 
and nesting opportunities 

are present within and 
surrounding the project site. 

This species is adapted to 
urban environments and 

occurs commonly. 

Accipiter striatus 
sharp-shinned hawk 

Fed: 
CA: 

None 
WL 

Found in pine, fir and aspen forests. They can be 
found hunting in forest interior and edges from sea 
level to near alpine areas. Can also be found in rural, 
suburban and agricultural areas, where they often 
hunt at bird feeders. Typically found in southern 
California in the winter months. 

No 

Moderate
Suitable foraging habitat is 

present within and 
surrounding the project site. 
This species does not nest 
in the region. This species 

is adapted to urban 
environments and occurs 

commonly. 

Aimophila ruficeps canescens 
southern California rufous-crowned sparrow 

Fed: 
CA: 

None 
WL 

Typically found between 3,000 and 6,000 feet in 
elevation.  Breed in sparsely vegetated shrublands on 
hillsides and canyons.  Prefers coastal sage scrub 
dominated by California sagebrush (Artemisia 
californica), but can also be found breeding in 
coastal bluff scrub, low-growing serpentine 
chaparral, and along the edges of tall chaparral 
habitats. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Antrozous pallidus 
pallid bat 

Fed: 
CA: 

None 
SSC 

Locally common species of low elevation in 
California. Occurs in grasslands, shrublands, 
woodlands, and forests from sea level up through 
mixed conifer forests. Most common in open, dry 
habitats with rocky areas for roosting, but may roost 
in buildings, under bridges, in mines, and in tree 
cavities. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

I I I I 
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Attachment C – Potentially Occurring Special-Status Biological Resources 

Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

Aquila chrysaetos 
golden eagle 

Fed: 
CA: 

None 
FP; 
WL 

Occupies nearly all terrestrial habitats of the western 
states except densely forested areas.  Favors 
secluded cliffs with overhanging ledges and large 
trees for nesting and cover. Hilly or mountainous 
country where takeoff and soaring are supported by 
updrafts is generally preferred to flat habitats. 
Deeply cut canyons rising to open mountain slopes 
and crags are ideal habitat. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Ardea herodias 
great blue heron 

Fed: 
CA: 

None 
None 

Forages along streams, marshes, lakes, and 
meadows. Nests colonially in tall trees (typically 
Eucalyptus sp.), on cliffsides, or in isolated spots in 
marshes. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Aspidoscelis tigris stejnegeri 
coastal whiptail 

Fed: 
CA: 

None 
SSC 

Found in a variety of ecosystems, primarily hot and 
dry open areas with sparse foliage such as chaparral, 
woodland, and riparian areas. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Bombus crotchii 
Crotch bumble bee 

Fed: 
CA: 

None 
CE 

Exclusive to coastal California east towards the 
Sierra-Cascade Crest; less common in western 
Nevada. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Bombus pensylvanicus 
American bumble bee 

Fed: 
CA: 

None 
None 

Lives and nests in open farmland, grasslands, and 
fields. No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Calypte costae 
Costa’s hummingbird 

Fed: 
CA: 

None 
None 

Desert and semi-desert, arid brushy foothills and 
chaparral. A desert hummingbird that breeds in the 
Sonoran and Mojave Deserts. Departs desert heat 
moving into chaparral, scrub, and woodland 
habitats. 

No 

Moderate
Suitable foraging and 

nesting habitat are present 
within and surrounding the 
project site. This species is 

adapted to urban 
environments and occurs 

commonly. 

Catostomus santaanae 
Santa Ana sucker 

Fed: 
CA: 

THR 
None 

Occur in the watersheds draining the San Gabriel 
and San Bernardino Mountains of southern 
California. Streams that Santa Ana Sucker inhabit 
are generally perennial streams with water ranging 
in depth from a few inches to several feet and with 
currents ranging from slight to swift. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 
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Attachment C – Potentially Occurring Special-Status Biological Resources 

Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

Coccyzus americanus occidentalis 
western yellow-billed cuckoo 

Fed: 
CA: 

THR 
END 

In California, the breeding distrution is now thought 
to be restricted to isolated sites in Sacramento, 
Amargosa, Kern, Santa Ana, and Colorado River 
valleys. Obligate riparian species with a primary 
habitat association of willow-cottonwood riparian 
forest. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Empidonax traillii 
willow flycatcher 

Fed: 
CA: 

None 
END 

Occurs in riparian woodlands in southern California. 
Typically requires large areas of willow thickets in 
broad valleys, canyon bottoms, or around ponds and 
lakes. These areas typically have standing or running 
water, or are at least moist. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Empidonax traillii extimus 
southwestern willow flycatcher 

Fed: 
CA: 

END 
END 

Occurs in riparian woodlands in southern California. 
Typically requires large areas of willow thickets in 
broad valleys, canyon bottoms, or around ponds and 
lakes. These areas typically have standing or running 
water, or are at least moist. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Eumops perotis californicus 
western mastiff bat 

Fed: 
CA: 

None 
SSC 

Primarily a cliff-dwelling species, roost generally 
under exfoliating rock slabs. Roosts are generally 
high above the ground, usually allowing a clear 
vertical drop of at least 3 meters below the entrance 
for flight. In California, it is most frequently 
encountered in broad open areas. Its foraging habitat 
includes dry desert washes, flood plains, chaparral, 
oak woodland, open ponderosa pine forest, 
grassland, and agricultural areas. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Gila orcuttii 
arroyo chub 

Fed: 
CA: 

None 
SSC 

Warm streams of the Los Angeles Plain, which are 
typically muddy torrents during the winter, and clear 
quiet brooks in the summer, possibly drying up in 
places. They are found both in slow-moving and 
fast-moving sections, but generally deeper than 40 
cm. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Glyptostoma gabrielense 
San Gabriel chestnut 

Fed: 
CA: 

None 
None 

Restricted to the San Gabriel Mountains. Inhabits 
wooded or forested areas with abundant leaf litter 
and moisture. Prefers areas with rich, moist soil and 
high plant species diversity and cover. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Haliaeetus leucocephalus 
bald eagle 

Fed: 
CA: 

DL 
END; 

FP 

Occur primarily at or near seacoasts, rivers, swamps, 
and large lakes. Need ample foraging opportunities, 
typically near a large water source. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 
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Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

Icteria virens 
yellow-breasted chat 

Fed: 
CA: 

None 
SSC 

Primarily found in tall, dense, relatively wide 
riparian woodlands and thickets of willows, vine 
tangles, and dense brush with well-developed 
understories. Nesting areas are associated with 
streams, swampy ground, and the borders of small 
ponds.  Breeding habitat must be dense to provide 
shade and concealment. It winters south the Central 
America. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Lanius ludovicianus 
loggerhead shrike 

Fed: 
CA: 

None 
SSC 

Often found in broken woodlands, shrublands, and 
other habitats.  Prefers open country with scattered 
perches for hunting and fairly dense brush for 
nesting. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Larus californicus 
California gull 

Fed: 
CA: 

None 
WL 

Require isolated islands in rivers, reservoirs and 
natural lakes for nesting, where predations pressures 
from terrestrial mammals are diminished. Uses both 
fresh and saline aquatic habitats at variable 
elevations and degrees of aridity for nesting and for 
opportunistic foraging. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Lasiurus cinereus 
hoary bat 

Fed: 
CA: 

None 
None 

Habitat varies nationwide, but lives in arid regions 
of the Southwest. Can be found wintering along the 
coast. Roots in trees, often deciduous or conifer, and 
often at great heights. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Lasiurus xanthinus 
western yellow bat 

Fed: 
CA: 

None 
SSC 

Roosts in palm trees in foothill riparian, desert wash, 
and palm oasis habitats with access to water for 
foraging. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Lepus californicus bennettii 
San Diego black-tailed jackrabbit 

Fed: 
CA: 

None 
None 

Occurs in diverse habitats, but primarily is found in 
arid regions supporting shortgrass habitats.  
Openness of open scrub habitat is preferred over 
dense chaparral.  

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Myotis yumanensis 
Yuma myotis 

Fed: 
CA: 

None 
None 

Found in forests and woodlands near water. Roosts 
in caves, buildings, mines, and crevices. No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Nannopterum auritum 
double-crested cormorant 

Fed: 
CA: 

None 
WL 

Common yearlong resident in southern California. 
Occurs widely in freshwater and marine habitats 
along coastlines. Require open water where they can 
forage for schooling fish. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 
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Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

Nycticorax nycticorax 
black-crowned night heron 

Fed: 
CA: 

None 
None 

Fairly common, yearlong resident in lowlands and 
foothills throughout most of California, including 
the Salton Sea and Colorado River areas, and very 
common locally in large nesting colonies. Feeds 
along the margins of lacustrine, large riverine, and 
fresh and saline emergent habitats and rarely, on 
kelp beds in marine sub tidal habitats. Nests and 
roosts in dense-foliaged trees and dense emergent 
wetlands. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Nyctinomops femorosaccus 
pocketed free-tailed bat 

Fed: 
CA: 

None 
SSC 

Prefers open lowland areas near water in arid or 
semi-arid habitats including deserts and scrublands 
including pinyon-juniper woodlands, desert scrub, 
desert succulent shrub, desert riparian, desert wash, 
alkali desert scrub, Joshua tree, and palm oasis. 
Colonial roosting sites include caves, mines, and 
rock crevices, and to a lesser extent, buildings, 
bridges, and trees. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Nyctinomops macrotis 
Big free-tailed bat 

Fed: 
CA: 

None 
SSC 

Inhabits rugged, rocky habitats in arid landscapes. 
Found in a variety of plant associations including 
desert shrub, woodlands, and evergreen forests. 
Associated with lowlands. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Phrynosoma blainvillii 
coast horned lizard 

Fed: 
CA: 

None 
SSC 

Found in a wide variety of vegetation types 
including coastal sage scrub, annual grassland, 
chaparral, oak woodland, riparian woodland and 
coniferous forest. The key elements of such habitats 
are loose, fine soils with a high sand fraction; an 
abundance of native ants or other insects; and open 
areas with limited overstory for basking and low, but 
relatively dense shrubs for refuge. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Polioptila californica californica 
coastal California gnatcatcher 

Fed: 
CA: 

THR 
SSC 

Obligate resident of sage scrub habitats that are 
dominated by California sagebrush (Artemisia 
californica). This species generally occurs below 
750 feet elevation in coastal regions and below 1,500 
feet inland. Ranges from the Ventura County, south 
to San Diego County and northern Baja California 
and it is less common in sage scrub with a high 
percentage of tall shrubs.  Prefers habitat with more 
low-growing vegetation. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 
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Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

Rhinichthys osculus ssp. 8 
Santa Ana speckled dace 

Fed: 
CA: 

None 
SSC 

Requires permanent flowing streams within summer 
water temperatures of 17 – 20 degrees Celsius.  
Inhabits shallow cobble and gravel riffles and small 
streams that flow through steep, rocky canyons with 
chaparral covered walls. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Riparia riparia 
bank swallow 

Fed:CA
: 

None 
THR 

Lives in low areas along rivers, streams, ocean 
coasts and reservoirs. Requires vertical banks and 
cliffs to form colonies of nests. Common around 
natural banks and waterways, and human-made sites 
such as sand and gravel quarries.  

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Salvadora hexalepis virgultea 
coast patch-nosed snake 

Fed: 
CA: 

None 
SSC 

Found in brushy or shrubby vegetation along the 
coast and requires small mammal burrows for refuge 
and overwintering. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Setophaga petechia 
yellow warbler 

Fed: 
CA: 

None 
SSC 

Nests over all of California except the Central 
Valley, the Mojave Desert region, and high altitudes 
and the eastern side of the Sierra Nevada. Winters 
along the Colorado River and in parts of Imperial 
and Riverside Counties. Nests in riparian areas 
dominated by willows, cottonwoods, sycamores, or 
alders or in mature chaparral. May also use oaks, 
conifers, and urban areas near stream courses. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Taxidea taxus 
American badger 

Fed: 
CA: 

None 
SSC 

Primarily occupy grasslands, parklands, farms, 
tallgrass and shortgrass prairies, meadows, shrub-
steppe communities and other treeless areas with 
sandy loam soils where it can dig more easily for its 
prey. Occasionally found in open chaparral (with 
less than 50% plant cover) and riparian zones. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

Vireo bellii pusillus 
least Bell’s vireo 

Fed: 
CA: 

END 
END 

Primarily occupy Riverine riparian habitat that 
typically feature dense cover within 1 -2 meters of 
the ground and a dense, stratified canopy. Typically 
it is associated with southern willow scrub, 
cottonwood-willow forest, mule fat scrub, sycamore 
alluvial woodlands, coast live oak riparian forest, 
arroyo willow riparian forest, or mesquite in desert 
localities.  It uses habitat which is limited to the 
immediate vicinity of water courses, 2,000 feet 
elevation in the interior. 

No 

Presumed Absent 
There is no suitable habitat 

present within or 
surrounding the project site. 

SPECIAL-STATUS PLANT SPECIES 
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Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

Calochortus plummerae 
Plummer’s mariposa-lily 

Fed: 
CA: 

CNPS: 

None 
None 
4.2 

Prefers openings in chaparral, foothill woodland, 
coastal sage scrub, valley and foothill grasslands, 
cismontane woodland, lower montane coniferous 
forest and yellow pine forest. Often found on dry, 
rocky slopes and soils and brushy areas.  Can be very 
common after a fire. From 328 to 5,577 feet in 
elevation. Blooming period is from May to July.  

No 

Presumed Absent 
There is no suitable habitat 
present within the project 

site. 

Centromadia parryi ssp. australis 
southern tarplant 

Fed: 
CA: 

CNPS: 

None 
None 
1B.1 

Occurs in disturbed areas near coastal salt marshes, 
grasslands, vernal pools, and coastal sage scrub 
habitat. From 0 to 1,575 feet in elevation. 

No 

Presumed Absent. 
No suitable habitat is 

present within or adjacent 
to the project site. 

Dudleya multicaulis 
many-stemmed dudleya 

Fed: 
CA: 

CNPS: 

None 
None 
1B.2 

Found on dry stony outcrops, coastal sage scrub, and 
chaparral habitats at up to 2,000 feet. Most common 
in Orange County along coastal plains in heavy clay 
soils.  

No 

Presumed Absent. 
No suitable habitat is 

present within or adjacent 
to the project site. 

Horkelia cuneata var. puberula 
Mesa horkelia 

Fed: 
CA: 

CNPS: 

None 
None 
1B.1 

Occurs on sandy or gravelly soils in chaparral, 
woodlands, and coastal scrub plant communities. 
Found at elevations ranging from 230 to 2,657 feet. 
Blooming period is from February to September. 

No 

Presumed Absent 
There is no suitable habitat 
present within or adjacent 

to the project site. 

Juglans californica 
southern California black walnut 

Fed: 
CA: 

CNPS: 

None 
None 
4.2 

Found in chaparral, cismontane woodland, coastal 
scrub, and riparian woodland habitats. Found at 
elevations ranging from 164 to 2,953 feet. Blooming 
period is from March to August. 

No 

Presumed Absent 
There is no suitable habitat 
present within the project 

site. 

Phacelia stellaris 
Brand's star phacelia 

Fed: 
CA: 

CNPS: 

None 
None 
1B.1 

Occurs in coastal dunes and coastal sage scrub 
habitats. Grows in elevations ranging from 3 to 
1,312 feet. Blooming period is from March to June. 

No 

Presumed Absent 
There is no suitable habitat 

within or adjacent to the 
project site. 

Pseudognaphalium leucocephalum 
white rabbit-tobacco 

Fed: 
CA: 

CNPS: 

None 
None 
2B.2 

Chaparral, cismontane woodland, coastal scrub, 
riparian woodlands in sandy gravelly soils. Grows in 
elevation from 3 to 6,890 feet in elevation. Blooming 
period ranges from July to December. 

No 

Presumed Absent 
There is no suitable habitat 
present within the project 

site. 

Symphyotrichum defoliatum 
San Bernardino aster 

Fed: 
CA: 

CNPS: 

None 
None 
1B.2 

Coastal scrub, valley and foothill grasslands, and 
vernal pools. Grows in elevation from 49 to 2,297 
feet in elevation. Blooming period ranges from April 
to July. 

No 

Presumed Absent 
There is no suitable habitat 

within or adjacent to the 
project site. 

SPECIAL-STATUS PLANT COMMUNITIES 
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Scientific Name 
Common Name Status Habitat Observed 

On-site Potential to Occur 

California Walnut Woodland CDFW Sensitive 
Habitat 

Occurs on valley slopes and in valley bottoms, as 
well as around rocky outcrops. This habitat usually 
occurs in areas with relatively moist, fine soils. It can 
intergrade with coast live oak woodland and coast 
live oak forest in more mesic areas. The canopy is 
relatively open and is dominated by California 
walnut with a grassy understory.  

No Absent 

Riversidian Alluvial Fan Sage Scrub CDFW Sensitive 
Habitat 

Occur within broad washes of sandy alluvial 
drainages that carry rainfall runoff sporadically in 
winter and spring, but remain relatively dry through 
the remainder of the year. Is restricted to drainages 
and floodplains with very sandy substrates that have 
a dearth of decomposed plant material. These areas 
do not develop into riparian woodland or scrub due 
to the limited water resources and scouring by 
occasional floods. 

No Absent 

Walnut Forest CDFW Sensitive 
Habitat 

Dense, closed-canopy forests dominated by 
California walnut. Understories are composed of 
coastal scrub, chaparral, and grassland species.  

No Absent 

 

 

U.S. Fish and Wildlife Service (USFWS) - 
Federal                                                              
END - Federally Endangered                                                                                                        
THR - Federally Threatened  

California Department of Fish and 
Wildlife (CDFW) - California                                                
END - State Endangered 
CEND - State Candidate Endangered                                                                                            
SSC - Species of Special Concern                                                                                          
WL - Watch List 
FP - Fully Protected 

California Native Plant Society (CNPS) 
California Rare Plant Rank                                
1A Plants Presumed Extirpated in California 

and Either Rare or Extinct Elsewhere 
1B Plants Rare, Threatened, or Endangered 

in California and Elsewhere 
2B  Plants Rare, Threatened, or Endangered 

in California, but More Common 
Elsewhere 

4    Plants of Limited Distribution – A 
Watch List  

 

Threat Ranks 
0.1 - Seriously threatened in California  
0.2 - Moderately threatened in California  
0.3 - Not very threatened in California 
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Attachment D – Regulations 
 

 
 
 

Special status species are native species that have been afforded special legal or management protection 
because of concern for their continued existence. There are several categories of protection at both federal 
and state levels, depending on the magnitude of threat to continued existence and existing knowledge of 
population levels. 

Federal Regulations 

Endangered Species Act of 1973 

Federally listed threatened and endangered species and their habitats are protected under provisions of the 
Federal Endangered Species Act (ESA). Section 9 of the ESA prohibits “take” of threatened or endangered 
species. “Take” under the ESA is defined as to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, 
or collect, or to attempt to engage in any of the specifically enumerated conduct.” The presence of any 
federally threatened or endangered species that are in a project area generally imposes severe constraints 
on development, particularly if development would result in “take” of the species or its habitat. Under the 
regulations of the ESA, the United States Fish and Wildlife Service (USFWS) may authorize “take” when 
it is incidental to, but not the purpose of, an otherwise lawful act. 
 
Critical Habitat is designated for the survival and recovery of species listed as threatened or endangered 
under the ESA. Critical Habitat includes those areas occupied by the species, in which are found physical 
and biological features that are essential to the conservation of an ESA listed species and which may require 
special management considerations or protection. Critical Habitat may also include unoccupied habitat if it 
is determined that the unoccupied habitat is essential for the conservation of the species.  
 
Whenever federal agencies authorize, fund, or carry out actions that may adversely modify or destroy 
Critical Habitat, they must consult with USFWS under Section 7 of the ESA. The designation of Critical 
Habitat does not affect private landowners, unless a project they are proposing uses federal funds, or 
requires federal authorization or permits (e.g., funding from the Federal Highway Administration or a 
permit from the U.S. Army Corps of Engineers (Corps)). 
 
If USFWS determines that Critical Habitat will be adversely modified or destroyed from a proposed action, 
the USFWS will develop reasonable and prudent alternatives in cooperation with the federal institution to 
ensure the purpose of the proposed action can be achieved without loss of Critical Habitat. If the action is 
not likely to adversely modify or destroy Critical Habitat, USFWS will include a statement in its biological 
opinion concerning any incidental take that may be authorized and specify terms and conditions to ensure 
the agency is in compliance with the opinion. 
 
Migratory Bird Treaty Act 

The Migratory Bird Treaty Act (MBTA) (16 U.S. Government Code [USC] 703) makes it unlawful to 
pursue, capture, kill, possess, or attempt to do the same to any migratory bird or part, nest, or egg of any 
such bird listed in wildlife protection treaties between the United States, Great Britain, Mexico, Japan, and 
the countries of the former Soviet Union, and authorizes the U.S. Secretary of the Interior to protect and 
regulate the taking of migratory birds. It establishes seasons and bag limits for hunted species and protects 
migratory birds, their occupied nests, and their eggs (16 USC 703; 50 CFR 10, 21). 
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The MBTA covers the taking of any nests or eggs of migratory birds, except as allowed by permit pursuant 
to 50 CFR, Part 21. Disturbances causing nest abandonment and/or loss of reproductive effort (i.e., killing 
or abandonment of eggs or young) may also be considered “take.” This regulation seeks to protect migratory 
birds and active nests. 
 
In 1972, the MBTA was amended to include protection for migratory birds of prey (e.g., raptors). Six 
families of raptors occurring in North America were included in the amendment: Accipitridae (kites, hawks, 
and eagles); Cathartidae (New World vultures); Falconidae (falcons and caracaras); Pandionidae (ospreys); 
Strigidae (typical owls); and Tytonidae (barn owls). The provisions of the 1972 amendment to the MBTA 
protects all species and subspecies of the families listed above. The MBTA protects over 800 species 
including geese, ducks, shorebirds, raptors, songbirds and many relatively common species. 

State Regulations 

California Environmental Quality Act (CEQA) 

The California Environmental Quality Act (CEQA) provides for the protection of the environment within 
the State of California by establishing State policy to prevent significant, avoidable damage to the 
environment through the use of alternatives or mitigation measures for projects. It applies to actions directly 
undertaken, financed, or permitted by State lead agencies. If a project is determined to be subject to CEQA, 
the lead agency will be required to conduct an Initial Study (IS); if the IS determines that the project may 
have significant impacts on the environment, the lead agency will subsequently be required to write an 
Environmental Impact Report (EIR). A finding of non-significant effects will require either a Negative 
Declaration or a Mitigated Negative Declaration instead of an EIR. Section 15380 of the CEQA Guidelines 
independently defines “endangered” and “rare” species separately from the definitions of the California 
Endangered Species Act (CESA). Under CEQA, “endangered” species of plants or animals are defined as 
those whose survival and reproduction in the wild are in immediate jeopardy, while “rare” species are 
defined as those who are in such low numbers that they could become endangered if their environment 
worsens. 
 
California Endangered Species Act (CESA) 

In addition to federal laws, the state of California implements the CESA which is enforced by CDFW. The 
CESA program maintains a separate listing of species beyond the FESA, although the provisions of each 
act are similar. 
 
State-listed threatened and endangered species are protected under provisions of the CESA. Activities that 
may result in “take” of individuals (defined in CESA as; “hunt, pursue, catch, capture, or kill, or attempt to 
hunt, pursue, catch, capture, or kill”) are regulated by CDFW. Habitat degradation or modification is not 
included in the definition of “take” under CESA. Nonetheless, CDFW has interpreted “take” to include the 
destruction of nesting, denning, or foraging habitat necessary to maintain a viable breeding population of 
protected species. 
 
The State of California considers an endangered species as one whose prospects of survival and 
reproduction are in immediate jeopardy. A threatened species is considered as one present in such small 
numbers throughout its range that it is likely to become an endangered species in the near future in the 
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absence of special protection or management. A rare species is one that is considered present in such small 
numbers throughout its range that it may become endangered if its present environment worsens. State 
threatened and endangered species are fully protected against take, as defined above.  
 
The CDFW has also produced a species of special concern list to serve as a species watch list. Species on 
this list are either of limited distribution or their habitats have been reduced substantially, such that a threat 
to their populations may be imminent. Species of special concern may receive special attention during 
environmental review, but they do not have formal statutory protection. At the federal level, USFWS also 
uses the label species of concern, as an informal term that refers to species which might be in need of 
concentrated conservation actions. As the Species of Concern designated by USFWS do not receive formal 
legal protection, the use of the term does not necessarily ensure that the species will be proposed for listing 
as a threatened or endangered species. 
 
Fish and Game Code 

Fish and Game Code Sections 3503, 3503.5, 3511, and 3513 are applicable to natural resource management. 
For example, Section 3503 of the Code makes it unlawful to destroy any birds’ nest or any birds’ eggs that 
are protected under the MBTA. Further, any birds in the orders Falconiformes or Strigiformes (Birds of 
Prey, such as hawks, eagles, and owls) are protected under Section 3503.5 of the Fish and Game Code 
which makes it unlawful to take, possess, or destroy their nest or eggs. A consultation with CDFW may be 
required prior to the removal of any bird of prey nest that may occur on a project site. Section 3511 of the 
Fish and Game Code lists fully protected bird species, where the CDFW is unable to authorize the issuance 
of permits or licenses to take these species. Pertinent species that are State fully protected by the State 
include golden eagle (Aquila chrysaetos) and white-tailed kite (Elanus leucurus). Section 3513 of the Fish 
and Game Code makes it unlawful to take or possess any migratory nongame bird as designated in the 
MBTA or any part of such migratory nongame bird except as provided by rules and regulations adopted by 
the Secretary of the Interior under provisions of the MBTA. 
 
Native Plant Protection Act 

Sections 1900–1913 of the Fish and Game Code were developed to preserve, protect, and enhance Rare 
and Endangered plants in the state of California. The act requires all state agencies to use their authority to 
carry out programs to conserve Endangered and Rare native plants. Provisions of the Native Plant 
Protection Act prohibit the taking of listed plants from the wild and require notification of the CDFW at 
least ten days in advance of any change in land use which would adversely impact listed plants. This allows 
the CDFW to salvage listed plant species that would otherwise be destroyed. 
 
California Native Plant Society Rare and Endangered Plant Species 

Vascular plants listed as rare or endangered by the CNPS, but which have no designated status under FESA 
or CESA are defined as follows: 
 
California Rare Plant Rank  

1A-  Plants Presumed Extirpated in California and either Rare or Extinct Elsewhere 

1B-  Plants Rare, Threatened, or Endangered in California and Elsewhere 
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2A-   Plants Presumed Extirpated in California, But More Common Elsewhere  

2B- Plants Rare, Threatened, or Endangered in California, But More Common Elsewhere    

3-    Plants about Which More Information is Needed - A Review List  

4-    Plants of Limited Distribution - A Watch List 

Threat Ranks  

.1-  Seriously threatened in California (over 80% of occurrences threatened / high degree and 
immediacy of threat) 

.2-  Moderately threatened in California (20-80% occurrences threatened / moderate degree and 
immediacy of threat) 

.3-  Not very threatened in California (<20% of occurrences threatened / low degree and immediacy 
of threat or no current threats known). 
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There are three key agencies that regulate activities within inland streams, wetlands, and riparian areas in 
California. The Corps Regulatory Branch regulates activities pursuant to Section 404 of the Federal Clean 
Water Act (CWA) and Section 10 of the Rivers and Harbors Act.  Of the State agencies, the CDFG regulates 
activities under the Fish and Game Code Section 1600-1616, and the Regional Board regulates activities 
pursuant to Section 401 of the CWA and the California Porter-Cologne Water Quality Control Act. 

Federal Regulations  

Section 404 of the Clean Water Act 

In accordance with the Revised Definition of “Waters of the United States”; Conforming (September 8, 
2023), “waters of the United Sates” are defined as follows:  

(a) Waters of the United States means:  
 

(1) Waters which are:  
(i) Currently used, or were used in the past, or may be susceptible to use in interstate or foreign 
commerce, including all waters which are subject to the ebb and flow of the tide;  
(ii) The territorial seas; or  
(iii) Interstate waters;  
 

(2) Impoundments of waters otherwise defined as waters of the United States under this definition, 
other than impoundments of waters identified under paragraph (a)(5) of this section;  
 
(3) Tributaries of waters identified in paragraph (a)(1) or (2) of this section that are relatively 
permanent, standing or continuously flowing bodies of water;  
 
(4) Wetlands adjacent to the following waters:  

(i) Waters identified in paragraph (a)(1) of this section; or  
(ii) Relatively permanent, standing or continuously flowing bodies of water identified in paragraph 
(a)(2) or (a)(3) of this section and with a continuous surface connection to those waters; 
 

(5) Intrastate lakes and ponds not identified in paragraphs (a)(1) through (4) of this section that are 
relatively permanent, standing or continuously flowing bodies of water with a continuous surface 
connection to the waters identified in paragraph (a)(1) or (a)(3) of this section 
 

(b) The following are not “waters of the United States” even where they otherwise meet the terms of 
paragraphs (a)(2) through (5) of this section:  
 

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the 
requirements of the Clean Water Act;  
 
(2) Prior converted cropland designated by the Secretary of Agriculture. The exclusion would cease 
upon a change of use, which means that the area is no longer available for the production of 
agricultural commodities. Notwithstanding the determination of an area's status as prior converted 
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cropland by any other Federal agency, for the purposes of the Clean Water Act, the final authority 
regarding Clean Water Act jurisdiction remains with EPA;  
 
(3) Ditches (including roadside ditches) excavated wholly in and draining only dry land and that do 
not carry a relatively permanent flow of water;  
 
(4) Artificially irrigated areas that would revert to dry land if the irrigation ceased;  
(5) Artificial lakes or ponds created by excavating or diking dry land to collect and retain water and 
which are used exclusively for such purposes as stock watering, irrigation, settling basins, or rice 
growing;  
(6) Artificial reflecting or swimming pools or other small ornamental bodies of water created by 
excavating or diking dry land to retain water for primarily aesthetic reasons;  
 
(7) Waterfilled depressions created in dry land incidental to construction activity and pits excavated 
in dry land for the purpose of obtaining fill, sand, or gravel unless and until the construction or 
excavation operation is abandoned and the resulting body of water meets the definition of waters of 
the United States; and  
 
(8) Swales and erosional features (e.g., gullies, small washes) characterized by low volume, 
infrequent, or short duration flow.  
 

(c) In this section, the following definitions apply:  
 

(1) Wetlands means those areas that are inundated or saturated by surface or ground water at a 
frequency and duration sufficient to support, and that under normal circumstances do support, a 
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally 
include swamps, marshes, bogs, and similar areas.  
 
(2) Adjacent means having a continuous surface connection 
 
(3) High tide line means the line of intersection of the land with the water's surface at the maximum 
height reached by a rising tide. The high tide line may be determined, in the absence of actual data, by 
a line of oil or scum along shore objects, a more or less continuous deposit of fine shell or debris on 
the foreshore or berm, other physical markings or characteristics, vegetation lines, tidal gages, or 
other suitable means that delineate the general height reached by a rising tide. The line encompasses 
spring high tides and other high tides that occur with periodic frequency but does not include storm 
surges in which there is a departure from the normal or predicted reach of the tide due to the piling up 
of water against a coast by strong winds such as those accompanying a hurricane or other intense 
storm.  
 
(4) Ordinary high water mark means that line on the shore established by the fluctuations of water 
and indicated by physical characteristics such as clear, natural line impressed on the bank, shelving, 
changes in the character of soil, destruction of terrestrial vegetation, the presence of litter and debris, 
or other appropriate means that consider the characteristics of the surrounding areas.  
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(5) Tidal waters means those waters that rise and fall in a predictable and measurable rhythm or cycle 
due to the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of the 
water surface can no longer be practically measured in a predictable rhythm due to masking by 
hydrologic, wind, or other effects.  

 
Section 401 of the Clean Water Act 

Pursuant to Section 401 of the CWA, any applicant for a federal license or permit to conduct any activity 
which may result in any discharge to waters of the United States must provide certification from the State 
or Indian tribe in which the discharge originates. This certification provides for the protection of the 
physical, chemical, and biological integrity of waters, addresses impacts to water quality that may result 
from issuance of federal permits, and helps insure that federal actions will not violate water quality 
standards of the State or Indian tribe. In California, there are nine Regional Water Quality Control Boards 
(Regional Board) that issue or deny certification for discharges to waters of the United States and waters of 
the State, including wetlands, within their geographical jurisdiction. The State Water Resources Control 
Board assumed this responsibility when a project has the potential to result in the discharge to waters within 
multiple Regional Boards. 

State Regulations  

Fish and Game Code  

Fish and Game Code Sections 1600 et. seq. establishes a fee-based process to ensure that projects conducted 
in and around lakes, rivers, or streams do not adversely impact fish and wildlife resources, or, when adverse 
impacts cannot be avoided, ensures that adequate mitigation and/or compensation is provided.   

Fish and Game Code Section 1602 requires any person, state, or local governmental agency or public utility 
to notify the CDFW before beginning any activity that will do one or more of the following:  
 

(1) substantially obstruct or divert the natural flow of a river, stream, or lake;  
(2) substantially change or use any material from the bed, channel, or bank of a river, stream, or lake; 

or  
(3) deposit or dispose of debris, waste, or other material containing crumbled, flaked, or ground 

pavement where it can pass into a river, stream, or lake.  
 
Fish and Game Code Section 1602 applies to all perennial, intermittent, and ephemeral rivers, streams, and 
lakes in the State. CDFW’s regulatory authority extends to include riparian habitat (including wetlands) 
supported by a river, stream, or lake regardless of the presence or absence of hydric soils and saturated soil 
conditions. Generally, the CDFW takes jurisdiction to the top of bank of the stream or to the outer limit of 
the adjacent riparian vegetation (outer drip line), whichever is greater.  Notification is generally required 
for any project that will take place in or in the vicinity of a river, stream, lake, or their tributaries. This 
includes rivers or streams that flow at least periodically or permanently through a bed or channel with banks 
that support fish or other aquatic life and watercourses having a surface or subsurface flow that support or 
have supported riparian vegetation. A Section 1602 Streambed Alteration Agreement would be required if 
impacts to identified CDFW jurisdictional areas occur. 
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Porter Cologne Act 

The California Porter-Cologne Water Quality Control Act gives the State very broad authority to regulate 
waters of the State, which are defined as any surface water or groundwater, including saline waters. The 
Porter-Cologne Act has become an important tool in the post SWANCC and Rapanos regulatory 
environment, with respect to the state’s authority over isolated and insignificant waters. Generally, any 
person proposing to discharge waste into a water body that could affect its water quality must file a Report 
of Waste Discharge in the event that there is no Section 404/401 nexus. Although “waste” is partially 
defined as any waste substance associated with human habitation, the Regional Board also interprets this 
to include fill discharged into water bodies. 
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