		
			
		Final Program Environmental Impact Report	MID Recreational Facilities Improvements at Lake McClure and McSwain Reservoir	Merced Irrigation District	Merced and Mariposa Counties, California	April 23, 2025	
			
		

[image: A black and grey logo

Description automatically generated]












Page Left Blank



Table of Contents
CHAPTER 1	Introduction	1
1.1	Purpose of this Program Environmental Impact Report	1
1.2	Environmental Review Process	1
CHAPTER 2	Proposed Project	1
2.1	Project Objectives	1
2.2	Project Description Summary	2
2.2.1	Merced River Project Recreation Areas	2
2.2.2	Merced Falls Project	4
2.2.3	Recreation Area Updates Since 2015	4
2.3	Mitigation Measures	4
CHAPTER 3	List of Commenters	12
CHAPTER 4	Comments and Responses	13
4.1	CDFW Comment 1	13
4.1.1	Water Temperature	13
4.1.2	Response	13
4.2	CDFW Comment 2	13
4.2.1	Ten Year Re-opener	13
4.2.2	Response	14
4.3	CDFW Comment 3	14
4.3.1	Fish Stocking	14
4.3.2	Response	14
4.4	CDFW Comment 4	14
4.4.1	Habitat Assessment	14
4.4.2	Response	15
4.5	CDFW Comment 5	15
4.5.1	Areas of Critical Concern	15
4.5.2	Response	15
4.6	CDFW Comment 6	16
4.6.1	Spring-run Experimental Salmon	16
4.6.2	Response	16
4.7	CDFW Comment 7	16
4.7.1	White Sturgeon	16
4.7.2	Response	17
4.8	CDFW Comment 8	17
4.8.1	Nesting Season	17
4.8.2	Response	17
4.9	CDFW 9	17
4.9.1	Habitat Assessment (Birds)	17
4.9.2	Response	18
4.10	CDFW Comment 10	18
4.10.1	Buffer around active nests	18
4.10.2	Response	18
4.11	CDFW Comment 11	18
4.11.1	CNDDB	18
4.11.2	Response	19
4.12	CDFW Comment 12	19
4.12.1	Alternatives	19
4.12.2	Response	19
4.13	CDFW Comment 13	19
4.13.1	Cumulative Impacts	19
4.13.2	Response	20
4.14	CDFW Comment 14	20
4.14.1	Hydrology and Water Quality	20
4.14.2	Response	20
4.15	CDFW Comment 15	20
4.15.1	Lake and Stream Alteration Agreement	20
4.15.2	Response	21
4.16	CDFW Comment 16	21
4.16.1	Endangered Species	21
4.16.2	Response	21
4.17	CDFW Comment 17	22
4.17.1	Measures from FERC, SWRCB, 2015 FEIS	22
4.17.2	Response	22
4.18	SWRCB Comment 1	22
4.18.1	SWRCB as a user of this CEQA Analysis	22
4.18.2	Response	22
4.19	SWRCB Comment 2	22
4.19.1	California Water Works as Responsible Agency	22
4.19.2	Response	22
4.20	SWRCB Comment 3	23
4.20.1	Well Discrepancy	23
4.20.2	Response	23
4.21	SWRCB Comment 4	23
4.21.1	Publicly Available Documents	23
4.21.2	Responses	23
CHAPTER 5	Changes to Draft EIR	24
Tables
Table 2‑1. Proposed Types of Projects by Recreation Area	3
Table 2‑2. Proposed Mitigation Measures	5
Table 3‑1. Date and Commenters of Comments Received	12
Table 5‑1. List of Changes to Draft EIR	24
Appendices
Appendix A: Draft PEIR
Appendix B: Mitigation, Monitoring and Reporting Program
Appendix C: Comment Letters
	MID Recreational Facilities Improvements at Lake McClure and McSwain Reservoirs
	[image: A black and grey logo

Description automatically generated]

	Final Program Environmental Impact Report
	




April 23, 2025 | 1-1
[bookmark: _Toc196143378]Introduction
This Final Environmental Impact Report (Final EIR) was prepared by the Merced Irrigation District (MID) for the MID Recreational Facilities Improvements at Lake McClure and McSwain Reservoir (proposed Project). The proposed Project description is summarized in Chapter 2. The FEIR includes the Draft Environmental Impact Report (Draft EIR) for the proposed Project, which was released for public review in February 2025. It includes changes to the Draft EIR text, findings, and mitigation measures resulting from agency and public comments. The Draft EIR is included as Appendix A of this Final EIR. 
[bookmark: _Toc196143379]Purpose of this Program Environmental Impact Report
As CEQA lead agency, MID prepared this Final EIR to comply with the California Environmental Quality Act (CEQA).
1.1 [bookmark: _Toc196143380]Environmental Review Process 
This final EIR, along with the draft EIR, comprise the complete Programmatic EIR under CEQA. It includes: 
· The Draft Programmatic EIR
· Comments and recommendations received on the draft EIR
· A list of people, organizations, and public agencies that commented on the Draft EIR 
· The responses of the Lead Agency to comments received on the Draft EIR.
[bookmark: _Toc196143381]Proposed Project
[bookmark: _Toc196143382]Project Objectives
The objectives of the Proposed Project for recreation areas upstream of the Merced Falls development include:
1) Replacing and expanding capacities of aging underground and surface water, sewer, and electrical utility infrastructure, including, as necessary, reaches of pipe that are original equipment that date back to the 1970s;
2) Continuing the Merced ID recreation legacy by providing upgrades to existing facilities to meet new and evolving recreational customer demands and upgrading facilities to meet new accommodation standards;
3) Expanding capacities at day use and camping areas, houseboat moorings, and cabin rentals in response to recognized growth trends in recreation facility seasonal use, while minimizing potential recreation use impacts to natural, historic, and prehistoric resources; and,
4) Modernizing existing recreation areas with new and enhanced features, such as restrooms, adding electric car charging stations, upgrading boat ramps to allow more use during dryer water years, and adding in more fish cleaning and recycling stations.
The objective for the Merced Falls Recreation Area is to support the continued operation and maintenance of the Merced ID Recreation Area (details provided in Section 2.3.8).
[bookmark: _Toc196143383]Project Description Summary
The individual projects described in this section comprise the Proposed Project. Individual projects at the Merced River Project are identified in the 2015 Merced ID Revised Merced River Recreation Facilities Plan (Appendix C), which was prepared in accordance with BLM Final 4(e) Condition No. 19 and is attached to those conditions.
In March 2022, Merced ID filed six updated management plans with FERC: Foothill Yellow-legged Frog Monitoring (BLM Condition No. 11), Limestone Salamander Sensitive Areas (BLM Condition No. 12, Merced ID Proposed Measure TR6), Riparian Vegetation Monitoring (BLM Condition No. 14), Transportation (BLM Condition No. 22, Merced ID Proposed Measure LU1), Hazardous Materials (BLM Condition No. 49), and Bald Eagle (BLM Condition No. 8, Merced ID Proposal Measure TR4). 
Construction and alterations at all existing and new public general use facilities (e.g., bathrooms, concession areas, marinas, day use areas) would include upgrades to meet Americans with Disabilities Act (ADA) requirements in accordance with the ADA Accessibility Guidelines (ADAAG). Further, where feasible, environmentally sustainable means, methods, and materials would be used in implementation of the Proposed Project. 
[bookmark: _Toc189745983][bookmark: _Toc196143384]Merced River Project Recreation Areas
Merced ID proposes to rehabilitate, upgrade, and expand existing recreation facilities and utilities at five existing Merced River Project recreation areas (Bagby, Barrett Cove, Horseshoe Bend, McClure Point, and McSwain) and develop one new recreation area (Mack Island) that would incorporate the recently implemented Phase 1 of the Exchequer Mountain Bike Park (https://www.lakemcclure.com/biking-and-hiking/)[footnoteRef:2] to comprise the Mack Island Recreation Area. Note that Shepherd’s Point and Sherlock Creek proposed activities are included as part of Bagby Recreation Area. [2: 	The Exchequer Mountain Bike Park Project proponents completed a separate CEQA regulatory process prior to construction of Phase 1 of those facilities; this Proposed Project does not include an assessment of future improvements or operations at the Exchequer Mountain Bike Park.] 

The types of projects proposed for each of the Merced River Project recreation areas are summarized in Table 2-1.

[bookmark: _Ref161326520][bookmark: _Ref161326466][bookmark: _Toc189746105][bookmark: _Toc196142928]Table 2‑1. Proposed Types of Projects by Recreation Area
	
	Bagby, Shepherd’s Point and Sherlock Creek (new)
	Barrett Cove
	Horseshoe Bend
	McClure Point
	McSwain
	Mack (new)

	New or Upgraded Signage
	X
	X
	X
	X
	X
	X

	New or Expanded Campgrounds
	X
	X
	X
	X
	X
	X

	New Campfire Center and/or Meeting Area
	X
	X
	X
	X
	X
	X

	New Park Model Cabins
	X
	X
	X
	X
	X
	

	New or Upgraded Restroom Facilities
	X
	X
	X
	X
	X
	X

	New or Upgraded Host and Staff Sites/Storage Sheds 
	X
	X
	X
	X
	X
	X

	Improvements to Storm Drainage 
	X
	X
	X
	X
	X
	

	New or Upgraded Hiking, Biking, and Equestrian Trails
	X
	X
	X
	X
	X
	X

	Improvements to Day Use and Picnic Area 
	X
	X
	X
	X
	X
	X

	New or Upgraded Off-lake Water Play, Swim and/or Fishing Area
	X
	X
	X
	X
	X
	

	New or Upgraded On-lake Swim Area
	
	X
	X
	X
	X
	X

	New or Upgraded Motorized Boat Ramp and/or Docks
	X
	X
	X
	X
	X
	X

	New or Upgraded Non-motorized Boat Takeout
	X
	
	
	
	X
	

	New or Upgraded Marina Facilities
	
	X
	X
	
	X
	

	New Houseboat Mooring Buoys*
	
	X
	X
	X
	
	

	New Concession Facilities
	X
	X
	X
	X
	X
	X

	New or Upgraded Roads and Parking Lots
	X
	X
	X
	X
	X
	X

	New Electric Vehicle Charging Stations
	X
	X
	X
	X
	X
	

	New or Upgraded Wastewater Treatment Facilities
	X
	X
	X
	X
	X
	X


* During low water years, Merced ID relocates mooring buoys to accessible boating areas.
As proposed in the 2015 MID Revised Merced River Recreation Facilities Plan (available at: https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20150729-5088&optimized=false), at each Merced River Project campground and picnic area on Merced ID land, Merced ID would retrofit at least 5 percent of all current individual campsites and picnic sites, as site terrain/conditions allow, to meet ADAAG requirements at the time the campsites/picnic sites and restrooms are replaced. These improvements are in addition to the ADAAG compliance improvements proposed at public general use facilities. At each retrofitted campsite, Merced ID would remove existing barriers and campsite components and install the following accessible components: picnic table, pedestal grill, site marker, tent pad, shelter (unless natural terrain/vegetation provides adequate shading) and paved (asphalt) parking spur with barriers. All parking spurs would be at least 16 ft wide unless a departure from this standard is applicable. At each retrofitted picnic site, Merced ID shall remove existing barriers and picnic site components, and install the following accessible components: picnic table, pedestal grill, and shelter unless natural terrain/vegetation provides adequate shading. 
At each restroom facility at a campground, picnic area, or other facility on Merced ID land, Merced ID would provide an accessible path to the restroom facility from the adjacent facility/site element (road, parking area, campsite, or picnic area), and one accessible water spigot/hydrant. Each restroom facility shall include the same general current footprint and number of toilets, sinks, and stalls, unless Merced ID determines that the location and layout of the restroom facility should be modified.
[bookmark: _Toc189745984][bookmark: _Toc196143385]Merced Falls Project
No new construction or upgrades are proposed at the Merced Falls Day Use Recreation Area. Merced ID will continue to operate and maintain the existing recreation facilities, including the River’s Edge Fishing Access area, the Merced Falls Fishing Access area, restroom, informal Angler Trail along northern shoreline, the two informal parking areas on either side of Hornitos Road County Bridge, and the car-top boat launch at Merced Falls Fishing Access area. Directional and safety signage would be posted at the informal canoe portage trail at the south end of Merced Falls Dam.
[bookmark: _Toc189745985][bookmark: _Toc196143386]Recreation Area Updates Since 2015
Since 2015 the MID Revised Merced River Recreation Facilities Plan (Appendix C) was made public, most upgrades undertaken within the Proposed project footprint were due to public safety concerns and were typically carried out during regular maintenance activities. Capital upgrades have also been necessitated by regulatory requirements, such as those for improvements at water treatment systems, and to prevent catastrophic failure and closure of existing recreation facilities. A few capital projects, like installation of new Park cabins and the campsite electrical upgrades at Horseshoe Recreation Area and McSwain Recreation Area, were exceptions driven by park visitor demand and the potential for revenue generation to offset recreation area costs. Also, in coordination with the resource agencies, Merced ID constructed a parking area and installed a non-motorized boat launch at the existing gravel-surfaced parking area along Merced Falls Road near Crocker-Huffman diversion dam. This was a mandatory improvement included in the FERC FEIS for relicensing and was driven by project proponents.
[bookmark: _Toc196143387]Mitigation Measures
The Draft EIR identified potentially significant impacts in several resource areas. For each of these potentially significant impacts, mitigation measures were described that would avoid or reduce these impacts to a less than significant level. Table 2‑2 lists these mitigation measures and the environmental impacts they would address. These mitigation measures are from the Draft EIR; modifications made in response to comments on the Draft EIR are shown in bold text. Appendix B- Mitigation Monitoring and Reporting Program (MMRP) designates agency responsibility and implementation timing and responsible parties for individual actions included in the MMRP measures.
[bookmark: _Ref196134955][bookmark: _Toc196142929]Table 2‑2. Proposed Mitigation Measures
	Mitigation Measure
	Mitigation Measure Description 

	MM-BIO-1: Permits
	Merced ID will consult with the applicable Federal, State, and local agencies to obtain necessary permits and will comply with these permits during all construction activities.

	MM-BIO-2: Project Footprint
	Work area footprints will be confined as much as reasonably practicable. All parking, storage areas, laydown sites, equipment storage, and any other surface-disturbing activities will be confined, to the greatest extent possible, to previously disturbed areas. Additionally, the site footprint/area will be clearly defined and marked to avoid working in areas outside of the approved area. Fences and flagging will be installed by the contractor in a manner that does not impact habitats and other sensitive areas to be avoided and that is clearly visible to personnel on foot and operating heavy equipment.

	MM-BIO-3: Garbage and Microtrash
	Work areas will be kept clear of garbage, including microtrash (small pieces of trash or smaller, broken-down pieces of trash). Trash and food will be stored in closed containers and removed daily to reduce attractiveness to opportunistic predators such as coyotes, domestic and feral dogs and cats, opossums, skunks, and raccoons. Littering of trash and food waste will be prohibited. Upon completion of a decommissioning activity, the work site will be inspected to ensure it is free of garbage and microtrash. If garbage or microtrash is detected at the site, it will be removed.

	MM-BIO-4: Vehicular Controls
	All proposed project-related vehicle traffic will be confined to established roads, staging areas, and parking areas. Vehicle speeds will not exceed 15 miles per hour, on access roads with no posted speed limit, to avoid collision with special-status species or habitats. Additionally, maintenance or refueling of vehicles or equipment must occur in designated areas and/or a secondary containment, located away from wetted areas.

	MM-BIO-5: Clean Fill
	To reduce the introduction of non-native invasive species and weeds, imported fill will be minimized to the extent possible. If required, any imported fill will come from clean sites (soils will be chemically tested as needed) and be weed-free.

	MM-BIO-6: Worker Environmental Awareness Program (WEAP)
	A WEAP will be established and implemented prior to the start of work activities in the field and cover biological and cultural resources. The program will be presented by a qualified biologist and a qualified archaeologist to all construction crew members. If new employees join the crew, they will receive formal, approved training prior to working on site. Upon completion of the orientation, employees will sign a form stating they attended the program and understand all protection measures. A fact sheet containing the presented information will also be prepared and distributed. 
For biological resources, the WEAP will cover special-status wildlife species, general behavior and ecology of these species, their sensitivity to human activities, their legal protection, penalties for violating Federal laws, reporting requirements, environmental commitments, and protective measures to implement in the event that the species is found during activities.

	MM-BIO-7: Flagging Sensitive Resources
	Prior to any work occurring, any known sensitive resources, which include, but are not limited to, cultural resources, special-status species, sensitive habitats, targeted nonnative invasive plants and other predetermined areas with significant sensitive resources within or near the proposed work area will be flagged/fenced to ensure that no activities are conducted in those areas.

	MM-BIO-8: Minimization of Vegetation Removal
	Disturbance or removal of vegetation will be kept to the minimum necessary to complete project related activities, including riparian vegetation removal and trimming. No native riparian trees with a trunk diameter at breast height in excess of 4 inches will be removed without prior consultation and approval from CDFW. To prevent unintended or unnecessary removal or trimming of riparian vegetation, orange barrier fencing, or flagging, will be erected to clearly define the habitat to be avoided during work activities.

	MM-BIO-9: Special-status Semi-Aquatic Species Protections
	Prior to the commencement of any project-related activities or utilization of any project facilities (e.g., staging or parking areas, laydown areas) that may directly affect special-status semi-aquatic species or their associated habitat, a qualified biologist will perform clearance surveys to locate any semi-aquatic species that may be present. Further, if there is an occurrence, species will be allowed to leave the area of its own volition.

	MM-BIO-10: No Net Loss of Sensitive Communities
	Mitigation for permanent adverse effects on sensitive communities (seasonal wetlands/riparian habitat) will be provided at a minimum 1:1 ratio. Mitigation can include onsite restoration, in-lieu fee payment, or purchase of mitigation credits at an agency approved mitigation bank. Mitigation as required in regulatory permits issued through CDFW, the USFWS, and/or USACE, as well as the revegetation described in the Project Description, may be applied to satisfy this measure.

	MM-BIO-11: Biological Monitor
	If determined necessary by a qualified biologist, a biological monitor will be on site during all ground-disturbing and vegetation removal activities associated with construction in areas of vernal pools, delineated aquatic resources, sensitive communities (as mapped in Appendix E) or known special-status species occurrences identified during pre-construction surveys (MM-BIO-12).

	MM-BIO-12: Pre-construction Surveys
	Prior to the start of activities not already covered under existing license measures or plans that may impact biological resources, pre-construction surveys for sensitive habitats and sensitive species will be conducted. Surveys will be conducted by qualified biologists and during the appropriate timeframe for detection of target species, within the given period for the activity (e.g., nesting bird surveys will not be performed for activities that will take place completely outside of the nesting bird season).

	MM-BIO-13: Equipment Cleaning
	Off-road equipment brought into construction areas from outside the FERC Project Boundary or from sites known to contain invasive weeds occurrence will be free of soil, seeds, vegetative material, or other debris that could contain or hold seeds of invasive weeds. All construction equipment, earth moving equipment, and vegetation management equipment, excepting chainsaws, will be thoroughly inspected and cleaned before entering the proposed project, to reasonably prevent introduction of invasive weeds.

	MM-BIO-14: Avoidance of Aquatic Habitat
	Impacts to delineated aquatic resources will be limited to the amount necessary to successfully complete all work activities. To prevent unintended or unnecessary impacts, orange barrier fencing or flagging will be erected to clearly define the aquatic habitat to be avoided. Further, no heavy equipment will operate, or any excavation take place, in the portion of the stream where flowing water is present.

	MM-BIO-15: Vernal Pool Fairy Shrimp Protection
	A 250-foot buffer will be flagged around vernal pool habitat when ground-disturbing activities occur adjacent to habitat. A qualified biologist may approve variances to this buffer distance if deemed appropriate. Provision will also protect other species that inhabit vernal pools.

	MM-BIO-16: Elderberry Shrubs Fencing/Flagging
	All elderberry shrubs will be flagged or fenced with a buffer of 20 feet from their dripline prior to implementation of vegetation management or ground-disturbing activities. A qualified biologist may approve variances to this buffer distance if deemed appropriate. If necessary, the area will be revegetated with native plants once the activity is completed and fencing/flagging removed.

	MM-BIO-17: Elderberry Shrubs Training
	A qualified biologist will provide training to project crew prior to work within 165 feet of elderberry shrubs, as well as monitor the work at appropriate intervals. This will be integrated into the WEAP.

	MM-BIO-18: Potential Valley Elderberry Longhorn Beetle Habitat
	Elderberry shrubs with stems of over an inch at ground height will be considered as potential habitat and subject to protection. An activity restriction period of March 1 to November 1 of each year within 165 feet of elderberry shrubs that meet this criterion. No elderberry shrubs may be removed during the restriction period.

	MM-BIO-19: Smaller Elderberry Shrubs Restrictions
	Elderberry shrubs with stems of less than an inch can be trimmed between November and February. More broadly, any activities that would occur within 165 feet of these smaller shrubs will be conducted, to the extent feasible, between August and February.

	MM-BIO-20: Use of Rodenticides or Fumigants
	If California tiger salamander are present, rodenticides and/or burrow fumigants cannot be used within 300 feet of the occurrence without consultation for take under the federal ESA with the USFWS.

	MM-BIO-21: California Tiger Salamander Protocol Surveys
	Non-routine ground-disturbing activities are not allowed within 300 feet of California tiger salamander suitable breeding or upland habitat without a pre-activity/pre-construction survey. If surveys locate the species or if any new occurrence of California tiger salamander are located where Project activities may affect them, the CDFW and USFWS must be consulted.

	MM-BIO-22: Project Work Area Fencing
	Within 100 feet of California tiger salamander known breeding or upland habitat, per pre-construction surveys, fencing will be erected to prevent California tiger salamander and other special-status species from entering the work area. No synthetic netting may be used in the work area. A qualified biologist may approve variances to this buffer distance if deemed appropriate. Prior to the start of work each morning within the disturbed work limits, a qualified person (trained by a qualified biologist) will check for California tiger salamander under equipment and materials to be used that day. The qualified person will also check all excavated steep-walled holes or trenches for CTS. If CTS are located, they will be allowed to move from the area on their own, unless work must continue in the area, in which case, the CDFW and USFWS will be contacted.

	MM-BIO-23: Work Area Inspections
	If there are open culverts or pipes, they will be inspected prior to filling or burying, and all equipment and vehicles will be inspected to make sure no federal ESA-listed amphibians are present prior to use each day. To the extent feasible, excavations will not be left open at the end of the day and will be covered after confirming absence of trapped individuals. For any activities requiring an excavation, if excavations are to be left open and unattended for more than 12 hours, they will either be covered, surrounded with exclusion fencing, or an escape ramp will be constructed to the bottom of the pit with less than a 2:1 slope, to provide an escape route to prevent small wildlife species (e.g., amphibian, lizards, rodents) in the area from getting trapped in the excavation. Prior to commencement of work activity each day, staff will check excavations to ensure no animals are trapped. Before backfilling or permanently closing any excavation, it will be checked to ensure no wildlife are present within the excavated area. If wildlife has become trapped, it will be removed prior to closure or backfilling.

	MM-BIO-24: Equipment Disinfected For Use In Aquatic Habitats
	Any equipment used in aquatic habitats must be disinfected to prevent the spread of chytrid fungus (Bd and Bsal) and other pathogens, such as ranaviruses, as well as other aquatic invasive species. Decontamination is also required when equipment and gear are being transferred between different watersheds.

	MM-BIO-25: Pesticides Use Near California Red-legged Frog
	When application of pesticides is deemed necessary within 500 feet of aquatic habitat suitable for California red-legged frog, adverse effects to individuals and their habitat will be avoided.

	MM-BIO-26: California Red-legged Frog Surveys
	If Project activities are proposed within 300 feet of suitable habitat for the species, a pre-activity/pre-construction survey for California red-legged frog will be conducted. If surveys locate the species or if any new occurrence of California red- legged frog are located where Project activities may affect them, the USFWS must be consulted.

	MM-BIO-27: California Red-legged Frog Fencing
	Temporary wildlife exclusion fencing will be installed around the Proposed Project work footprint to prevent the frog from gaining access to the active construction area. Any California red-legged frog found in a work area will be allowed to leave of its own volition, with all work stopped within 50 feet.

	MM-BIO-28: Foothill Yellow-legged Frog Surveys
	Surveys for foothill yellow-legged frog at Sherlock Creek will be conducted prior to any construction to reduce mortality of frogs within the Proposed Project boundary.

	MM-BIO-29: San Joaquin Kit Fox Protection
	Preconstruction surveys will be performed prior to Project-related non-routine ground disturbance in suitable habitat for the species. Impacts to suitable habitat subject to permanent and temporary construction disturbances and other types of ongoing Project- related disturbance activities will be minimized by adhering to the construction and on- going operational requirements as described in Standardized Recommendations for Protection of the Endangered San Joaquin Kit Fox (USFWS 2011 or as updated).

	MM-BIO-30: Occupied San Joaquin Kit Fox Dens and Suitable Denning Habitat
	Avoidance measures must be implemented at any occupied dens. Any proposed rodenticide use or burrow fumigation in suitable denning habitat will require pre-use surveys, and avoidance must be implemented for any occupied dens. Occupied dens may not be disturbed or destroyed without a USFWS necessary take authorization/permit.

	MM-BIO-31: Special-Status Wildlife Species
	If special-status wildlife species are detected, those individuals will be allowed to move from the area of their own volition. If impacts to special-status species cannot be avoided, the agency(ies) with jurisdiction will be consulted and any necessary permits or approvals will be acquired prior to the commencement of construction. Damage or injury to special-status species will be reported immediately to the agency(ies) with jurisdiction. Any siting of a special-status species will be reported immediate to the USFWS and/or CDFW.

	MM-BIO-32: Migratory Bird and Raptor Surveys
	If clearing and/or construction activities occur during the migratory bird nesting season (February 1 – August 31), then preconstruction surveys to identify active migratory bird and/or raptor nests will be conducted by a qualified biologist within 7 days prior to construction initiation. Focused surveys must be performed by a qualified biologist for the purposes of determining presence/absence of active nest sites within the proposed impact area, including construction access routes and a 500 ft buffer, where feasible.

	MM-BIO-33: Bat Protections
	If bat exclusion measures are not already in place or bat surveys have not occurred the year of construction, all Proposed Project buildings (including powerhouses, storage buildings, dams, recreation facilities or other structures), will need to be surveyed for bats, roosts and/or signs of roosts/use. If bats are determined to be utilizing a facility, humane exclusion devices will need to be placed during the appropriate time (November 1 – February 28) with construction occurring after confirmation that all bats have been excluded from the facility.

	MM-CUL-1: Archaeologically Sensitive Areas – Pre-Construction Measures
	Pre-construction Measure MM-CUL-1A: Intensive Pre-Construction Study. Merced ID shall retain a qualified archaeologist to conduct a site-specific, intensive archaeological resources study for review and approval by Merced ID prior to soil-disturbing activities occurring on the Project site. The purpose of the site-specific, intensive archaeological resource study is to build upon the data collected during the relicensing studies and confirm the boundaries of previously identified resources vis-à-vis the Proposed Project ground-disturbing activity and to make further assessments, as necessary, regarding the presence of archaeological resources on the Project site. At a minimum, the study shall include:
a. Pedestrian survey, site documentation, and subsurface presence/absence studies, where necessary, of the Project site. Field studies may include, but are not limited to, auguring and other common methods used to identify the presence of archaeological resources.
b. A summary report disseminating the results of this research.
c. Recommendations for any additional measures, including avoidance measures if feasible, that could be necessary to mitigate any adverse impacts to previously recorded and/or inadvertently discovered cultural resources.
If the results of the study indicate presence of precontact or historic-period archaeological resources on the Project site, or a resource is discovered, Merced ID shall hire a qualified archaeologist to monitor any ground disturbing activities on the Project site during construction and prepare a worker information sheet pursuant to Measure B below that details what could potentially be found at the Project site. Archaeological monitoring would include briefing construction personnel about the type of artifacts that may be present (as referenced in the worker training and information sheet, required per Measure C below) and the procedures to follow if any artifacts are encountered, field recording and sampling in accordance with the Secretary of Interior’s Standards and Guidelines for Archaeological Documentation, notifying the appropriate officials if human remains or cultural resources are discovered, and preparing a report to document negative findings after construction is completed if no archaeological resources are discovered during construction.

Pre-Construction Measure MM-CUL-1B: Implementation of Avoidance Measures During Construction. Based on the results of the archaeological resources analysis noted above under MM-CUL-1A, any archaeological resource not previously determined ineligible for CRHR and/or NRHP listing and within 50 feet of ground disturbing activity will be protected by site-specific measures. These measures may include re-routing access routes and staging areas, avoiding vegetation removal, installing exclusion or protective fencing, periodic monitoring, and post-construction damage assessments. If, during construction, it is determined that the site cannot be avoided, the resource will be treated as an inadvertent discovery during construction and MM-CUL-2 will be implemented. 

Pre-Construction Measure MM-CUL-1C: Construction Worker Training and Information Resources. Merced ID shall prepare a construction worker training and information sheet developed by a qualified archaeologist for review and approval prior to soil-disturbing activities occurring on the Project site. The worker training and information sheet shall contain, at a minimum, visuals that depict each type of artifact that could be encountered on the Project site. Training by the qualified archaeologist shall be provided to the Project’s prime contractor, any Project subcontractor firms (including demolition, excavation, grading, foundation, and pile driving), and utility firms involved in soil-disturbing activities within the Project site.
The training and information sheet shall state, in addition to the basic archaeological resource protection measures contained in other standard conditions of approval, all work must stop within 50 feet of the discovery and Merced ID contacted in the event of discovery of the following cultural materials: concentrations of shellfish remains; evidence of fire (ashes, charcoal, burnt earth, fire-cracked rocks); concentrations of bones; recognizable Native American artifacts (arrowheads, shell beads, stone mortars [bowls], humanly shaped rock); building foundation remains; trash pits, privies (outhouse holes); floor remains; wells; concentrations of bottles, broken dishes, shoes, buttons, cut animal bones, hardware, household items, barrels; thick layers of burned building debris (charcoal, nails, fused glass, burned plaster, burned dishes); wood structural remains; clay roof/floor tiles; stone walls or footings; or gravestones. Prior to any soil-disturbing activities, each contractor shall be responsible for ensuring that the worker training and information sheet is circulated to all field personnel, including machine operators, field crew, and supervisory personnel. The worker and information sheet shall also be posted in a visible location at the Project site.

	MM-CUL-2: Archaeological Resources and Tribal Cultural Resources – Discovery During Construction
	During construction, pursuant to CEQA Guidelines section 15064.5(f), in the event that any historic-era or precontact subsurface cultural resources are discovered during ground disturbing activities, all work within 50 feet of the resources shall be halted and Merced ID will consult with a qualified archaeologist, as applicable, to assess the significance of the find. Resources inadvertently discovered during construction are defined as either a newly discovered archaeological, built environment, or Tribal resource or as an unidentified or unknown component of a previously recorded archaeological, built environment, or Tribal resource.
If any find is determined to be significant, appropriate avoidance measures recommended by the consultant and approved by Merced ID must be followed unless avoidance is determined unnecessary or infeasible by Merced ID. Feasibility of avoidance shall be determined with consideration of factors such as the nature of the find, Project design, costs, and other considerations. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data recovery, excavation) shall be instituted. Work may proceed on other parts of the Project site while measures for the cultural resources are implemented.
In the event of data recovery of archaeological resources, Merced ID’s consultant shall submit an Archaeological Research Design and Treatment Plan (ARDTP) prepared by a qualified archaeologist for review and approval. The ARDTP is required to identify how the proposed data recovery program would preserve the significant information the archaeological resource is expected to contain. The ARDTP shall identify the scientific/historic research questions applicable to the expected resource, the data classes the resource is expected to possess, and how the expected data classes would address the applicable research questions. The ARDTP shall include the analysis and specify the curation and storage methods. Data recovery, in general, shall be limited to the portions of the archaeological resource that could be impacted by the Proposed Project. Destructive data recovery methods shall not be applied to portions of the archaeological resources if nondestructive methods are practicable. Because the intent of the ARDTP is to save as much of the archaeological resource as possible, including moving the resource, if feasible, preparation and implementation of the ARDTP would reduce the potential adverse impact to less than significant. Merced ID shall implement the ARDTP at their expense.
Archaeological monitoring and/or data recovery programs required by this measure could suspend Project operations in the vicinity of the discovery for up to 4 weeks. At the direction of Merced ID, the suspension of construction can extend beyond 4 weeks only if such suspension is the only feasible means to reduce potential effects on a significant archaeological resource, as defined in CEQA Guidelines Section 15064(a) and 15064.5(c) to less than significant with mitigation.

	MM-CUL-3: Human Remains - Discovery During Construction
	Pursuant to CEQA Guidelines section 15064.5(e)(1), in the event that human skeletal remains are uncovered at the Project site during construction activities, all work shall immediately halt and the Project sponsor shall notify Merced ID and the appropriate County Coroner. If the County Coroner determines that an investigation of the cause of death is required or that the remains are Native American, all work shall cease within 50 feet of the remains until appropriate arrangements are made. In the event that the remains are Native American, Merced ID shall contact the California Native American Heritage Commission (NAHC), pursuant to subdivision (c) of section 7050.5 of the California Health and Safety Code. If the agencies determine that avoidance is not feasible, then an alternative plan shall be prepared with specific steps and timeframe required to resume construction activities. Monitoring, data recovery, determination of significance, and avoidance measures (if applicable) shall be completed expeditiously and at the expense of Merced ID.

	MM-GEO-1: Inadvertent Discovery Protocol
	If paleontological resources are discovered during earth-moving activities, the construction crew will immediately cease work within a 50-foot radius of the find and notify Merced ID’s Project manager. Construction work will be halted until the collection of fossil specimens has been completed. The collection and treatment actions will occur after recovery of specimens and once scientific value can be confirmed and documented. If fossils are found, treatment actions will include sampling for microfossils, conducting paleomagnetic analysis, identifying and preparing fossils, arranging for a repository, and preparing a final report. These actions will comply with guidance from the Society for Vertebrate Paleontology.

	MM-HYD-1: Construction Stormwater Management and Treatment Plan
	As special conditions to site-specific construction plan documentation, Merced ID will prepare and implement, or if a contractor is hired, will require contractor to do so, a project-specific Stormwater Management and Treatment Plan that addresses construction-related activities. The plan will be enforceable as a contract provision, and will include all of the SWPPP and Small MS4 permits. Further, Prior to initiation of ground- disturbing activities within 250 feet of vernal pools or 100 feet of other aquatic resources, construction BMPs will be employed on-site to prevent degradation to on-site and off-site aquatic resources. Methods will include the use of appropriate measures to intercept and capture sediment prior to entering aquatic resources, as well as erosion control measures along the perimeter of all work areas to prevent the displacement of fill material. All BMPs will be in place prior to initiation of any construction activities and will remain until construction activities are completed. All erosion control methods will be maintained until all on-site soils are stabilized.

	MM-REC-1: Site Development and Construction Plans
	The Site Development and Construction Plan for individual recreation improvement projects would include:
· Identifying site-specific erosion and sedimentation control measures that will be used; 
· Identifying any necessary measures to address traffic circulation and parking issues associated with recreation use during the reconstruction activity;
· Reviewing other sensitive resource inventories (cultural, archeological, and biological resources); 
· Identifying appropriate procedures to avoid impacts to other key resources at the site; and
· Identification of any regulatory and permitting requirements needed prior to commencing construction.


[bookmark: _Toc187322125][bookmark: _Toc187322214][bookmark: _Toc196143388]List of Commenters
This chapter lists agencies, organizations, and individuals who submitted written or verbal comments on the Draft EIR. A total of two comment letters were received.
[bookmark: _Toc196142930]Table 3‑1. Date and Commenters of Comments Received
	Commenter
	Date Received

	CDFW
	March 17, 2025

	SWRCB
	March 20, 2025



[bookmark: _Toc196143389]Comments and Responses
[bookmark: _Toc196143390]CDFW Comment 1
[bookmark: _Toc196143391]Water Temperature
CDFW expected that the draft IS/MND would satisfactorily explain why the issuance of new FERC licenses for the Merced River projects avoids significant environmental effects through the implementation of mitigation measures necessary for the protection of biological resources. Per CEQA Guidelines Section 15097, the Project proponent must adopt a monitoring and reporting program for the mitigation measures included in this IS/MND. Based on the findings of the IS/MND, Merced ID has concluded that accepting new FERC licenses with mitigation measures to continue to operate and maintain the Merced River and Merced Falls projects would not result in significant adverse effects on the environment. For instance, the Project proponent concludes that the relicensing will have a “less than significant” impact on fish as it is anticipated that it would not interfere substantially with the movement of any native resident or migratory fish. However, water temperatures will remain similar to existing levels, in part because Merced ID proposed flow increases under the FERC license(s) will not be enough to significantly improve temperature issues. The draft IS/MND does not identify that this could adversely impact native resident and migratory fish such as California Central Valley steelhead and fall-run Chinook salmon populations, respectively. CDFW acknowledges an improvement in fish habitat conditions under the mitigation measures designed to minimize environmental impacts under the new FERC licenses; however, some of the impacts to biological resources, such as the case for native fish, cannot be deemed “less than significant.”
[bookmark: _Toc196143392]Response
This comment refers to the FERC Relicensing IS, not the Recreation PEIR. Merced ID has opted to withdraw its application for a Water Quality Certification, and an EIR for the FERC Relicensing will be prepared for the new Water Quality Certification application.
[bookmark: _Toc196143393]CDFW Comment 2 
[bookmark: _Toc196143394]Ten Year Re-opener
CDFW acknowledges FERC, under the authority of the FPA, may issue licenses for terms ranging from 30 to 50 years for the continued operation and maintenance of non-federal hydroelectric projects. Regarding this statement, CDFW recommends the Commission issue 30-year licenses given the difficulties foreseeing and effectively mitigating environmental consequences more than three decades into the future. Uncertainties such as potential shifts in hydrologic and meteorological conditions due to climate change require shorter, more flexible license terms. CDFW is particularly concerned with the potential for decline in the status of the native fish assemblage and other aquatic communities in the Merced River or community shifts that could favor the proliferation of introduced species over the next 30 to 50 years. Regardless of license term, CDFW recommends an explicit “10-year re-opener” statement be included in the license to allow the Commission to consider whether to amend the new license and adaptively manage the Merced River projects if new relevant information regarding Project-impacted resources is developing during the new license term.
The State Water Resources Control Board (Water Board) may rely on this CEQA analysis, as a supplement to the National Environmental Policy Act (NEPA) FEIS, to make its decision regarding whether to issue a Clean Water Act (CWA) Section 401 water quality certification (WQC) for the FERC Merced River and Merced Falls Hydroelectric Projects’ relicensing. Therefore, CDFW makes this same recommendation about introducing adaptive management strategies to the Water Board in their granting of a final Clean Water Act, Section 401 Water Quality Certification for the Merced River and Merced Falls hydroelectric projects."
[bookmark: _Toc196143395]Response
This comment refers to the FERC Relicensing IS, not the Recreation PEIR. Merced ID has opted to withdraw its application for a Water Quality Certification, and an EIR for the FERC Relicensing will be prepared for the new application.
[bookmark: _Toc196143396]CDFW Comment 3
[bookmark: _Toc196143397]Fish Stocking
CDFW recommends the inclusion of fish stocking as a recreation measure in this Project. This measure can be developed based on a previous Memorandum of Understanding (MOU) between CDFW and Merced ID regarding fish stocking at McClure and McSwain reservoirs. Moreover, fish stocking had been included in FERC’s final EIS for Merced River and Merced Falls including a recommendation to "[a]nnually stock rainbow trout, fingerling kokanee, and Chinook salmon in Lake McClure and McSwain reservoir for recreational fishing.”
[bookmark: _Toc196143398]Response
Merced ID recognizes the value in supporting recreational fishing opportunities at Lake McClure and McSwain Reservoir. This recommendation and the existing MOU will be considered in future recreational plans and operations.
[bookmark: _Toc196143399]CDFW Comment 4
[bookmark: _Toc196143400]Habitat Assessment
CDFW recommends that a habitat assessment be conducted at and in the vicinity of the Project Site for the aforementioned plant and animal species (hereafter, special status species). While the 2015 FEIS assumed Merced ID will accept the new license and analyzed the potential effects of the Merced River and Merced Falls hydroelectric project’s operation and maintenance, construction, and recreation activities and proposed FERC License Articles, BLM 4(e) Conditions and Merced ID Proposed Measures on special-status species, a more recent assessment should be conducted by a qualified biologist knowledgeable with the species and any potentially suitable habitat identified should be surveyed by a qualified biologist for the potential presence of these species as part of the biological technical studies conducted in support of the EIR. If the surveys detect presence of special status species at and/or near the Project Site, the EIR should include measures to minimize, mitigate, and avoid impacts to those species, or require the Proponent to obtain incidental take authorization under Section 2081 of Fish and Game Code if take avoidance of species listed pursuant to CESA is infeasible. Similarly, if the biological surveys detect the presence of special status species, the EIR should require that the Proponent consult with CDFW prior to commencing the Project, to identify and implement appropriate measures to avoid or minimize impacts to those species. It should be noted that when a species, such as ringtail, is State fully protected, no “take”, incidental or otherwise, except as specifically provided for in Fish and Game Code can be authorized by CDFW; none of those specific exceptions are applicable to either project and complete avoidance of this species is required to comply with State law.
[bookmark: _Toc196143401]Response
The Programmatic EIR contains mitigation measures to address potential impacts to Rare, Threatened, and Endangered (RTE) species. These measures include site-specific biological surveys for implementation of take avoidance measures. These measures are described in the MMRP. Merced Irrigation District is preparing an EIR that addresses CEQA issues related to its relicensing activities. The recommendations included in this comment will be considered in scoping the new EIR.
[bookmark: _Toc196143402]CDFW Comment 5
[bookmark: _Toc196143403]Areas of Critical Concern
CDFW acknowledges that Merced ID identified Areas of Critical Environmental Concern (ACEC) for limestone salamander in this IS/MND. The limestone salamander has 48.25 acres in the proposed Project boundary, including lands with any known limestone salamander occurrences or suitable habitat. CDFW recommends that the Proponent conduct focused surveys for limestone salamander. In addition, CDFW recommends that the surveys for foothill yellow-legged frog, California red-legged frog, and western burrowing owl be conducted in accordance with the species-specific protocols which can be found here: https://wildlife.ca.gov/Conservation/Survey-Protocols. CDFW recommends that the special status species plant surveys be surveyed for by a qualified botanist following the “Protocols for Surveying and Evaluating Impacts to Special Status Native Plant Populations and Sensitive Natural Communities” which can also be found at: https://wildlife.ca.gov/Conservation/Survey- Protocols. This protocol, which is intended to maximize detectability, includes identification of reference populations to facilitate the likelihood of field investigations occurring during the appropriate floristic period. In the absence of protocol-level surveys being performed, additional surveys may be necessary. If take could occur as a result of Project-related activities, consultation with CDFW to discuss how to avoid take is warranted.
[bookmark: _Toc196143404]Response
This Programmatic EIR includes mitigation measures for potential impacts to RTE species within the scope of recreation related activities defined in the project description. These measures include site-specific biological surveys for implementation of take avoidance measures. They are described in the MMRP. Merced Irrigation District is preparing an EIR that addresses CEQA issues related to its relicensing activities. The recommendations included in this comment will be considered in scoping the new EIR.
Mitigation measures related to the species discussed in the comment include general practices and targeted actions to identify those species and prevent take thereof. These measures include:
· 
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· MM-BIO-4: Vehicular Controls,

· MM-BIO-6: Worker Environmental Awareness Program,
· MM-BIO-7: Flagging Sensitive Resources,
· MM-BIO-9: Special-status Semi-Aquatic Species Protections,
· MM-BIO-11: Biological Monitor,

· MM-BIO-12: Pre-construction Surveys,
· MM-BIO-20: Use of Rodenticides or Fumigants,
· MM-BIO-21: California Tiger Salamander Surveys,
· MM-BIO-22: Project Area Work Fencing,
· MM-BIO-23: Work Area Inspections,

· MM-BIO-25 Pesticides Use Near California Red-legged Frog,
· MM-BIO-26: California Red-legged Frog Surveys,
· MM-BIO-27: California Red-legged Frog Fencing,
· MM-BIO-28: Foothill Yellow-legged Frog Surveys,
· MM-BIO-31: Special-Status Wildlife Species, and
· MM-BIO-32: Migratory Bird and Raptor Surveys.

[bookmark: _Toc196143405]CDFW Comment 6
[bookmark: _Toc196143406]Spring-run Experimental Salmon
CDFW concurs with the IS/MND statement that adult spring-run Chinook salmon found in the San Joaquin River from Friant Dam downstream to its confluence with the Merced River are part of a Section 10(j) nonessential experimental population related to the National Marine Fisheries Service (NMFS) San Joaquin River Spring-run Chinook Salmon Reintroduction Program. However, the nonessential experimental population designation does not extend to stray fish in the Merced River and their offspring. Although they occur in low numbers, these spring-run Chinook salmon are important to the conservation and recovery of the species. Spring-run experimental Chinook salmon released as part of implementation of the San Joaquin River Restoration Program have been documented in the Merced River in both 2021 and 2023. These fish were recovered in Escapement Surveys in the Merced River and at CDFW's Merced River Hatchery. This data is available on the Regional Mark Processing Center (RMPC) website (https://www.psmfc.org/program/regional-mark-processing-center-coded-wiretag- rmpc) (Figure 1). Therefore, CDFW requests a broader consideration of the proposed Projects’ impacts on all native fish in the Merced River, including Spring-run Chinook salmon.
[bookmark: _Toc196143407]Response
This comment refers to the FERC Relicensing IS, not the Recreation PEIR. Merced ID has opted to withdraw its application for a Water Quality Certification, and an EIR for the FERC Relicensing will be prepared for the new application.
[bookmark: _Toc196143408]CDFW Comment 7
[bookmark: _Toc196143409]White Sturgeon
The IS/MND states that white sturgeon, a state threatened candidate species, is not likely to occur in the proposed Project area. However, white sturgeon have been documented in the Merced River. The Sacramento-San Joaquin Delta White Sturgeon Acoustic Telemetry Study has provided white sturgeon migration information from over 300 acoustically tagged white sturgeon from 2010-2021. Some of the white sturgeons were detected in the Merced River in 2018, 2019, 2023, and 2024. This detection data is available on the Delta Science Tracker website (https://sciencetracker.deltacouncil.ca.gov/activities/white-sturgeon-telemetry-synthesis) (Figure 2)."
[bookmark: _Toc196143410]Response
This comment refers to the FERC Relicensing IS, not the Recreation PEIR. Merced ID has opted to withdraw its application for a Water Quality Certification, and an EIR for the FERC Relicensing will be prepared for the new application.
[bookmark: _Toc196143411]CDFW Comment 8
[bookmark: _Toc196143412]Nesting Season
Bird Protection: CDFW concurs with the Proponent in that the FERC “2015 FEIS did not analyze in much detail the Proposed Project effects on special-status birds, including CESA-listed and [fully protected] birds during project operations”. Therefore, CDFW recommended that Project ground-disturbing activities occur during the bird non-nesting season; however, if ground-disturbing or vegetation-disturbing activities must occur during the nesting season (February 1 through September 15), CDFW recommends the Proponent to being responsible for ensuring that implementation does not result in violation of the Migratory Bird Treaty Act or relevant Fish and Game Codes as referenced above.
[bookmark: _Toc196143413]Response
This Programmatic EIR contains mitigation measures to address potential impacts to RTE species. These measures include site specific biological surveys for implementation of take avoidance measures. These measures are described in the MMRP. The MMRP also includes measures to ensure adherence to related legislative, statutory, and other regulatory mechanisms, including the Migratory Bird Treaty Act and relevant Fish and Game Code sections. This Programmatic EIR further includes an Environmental Checklist to be consulted as activities are being considered for implementation as part of the project. This checklist provides information needed to establish whether additional analysis is required to mitigate significant environmental impacts.
[bookmark: _Toc196143414]CDFW 9
[bookmark: _Toc196143415]Habitat Assessment (Birds)
To evaluate Project-related impacts on nesting birds, CDFW recommends that a general habitat assessment for nesting birds be conducted as part of the biological technical studies conducted in support of the Draft IS/MND. Depending on the results of that assessment, CDFW further recommends that this Project requires that a qualified biologist conduct a pre-construction survey for active nests no more than 10 days prior to the start of ground- or vegetation-disturbance to maximize the probability that nests that could potentially be impacted are detected. CDFW also recommends that surveys cover a sufficient area around the Project Site to identify nests and determine their status. A sufficient area means any area potentially affected, either directly or indirectly, by the Project. In addition to direct impacts (i.e., nest destruction), noise, vibration, and movement of workers or equipment could also affect nests. CDFW recommends that a qualified biologist establish a behavioral baseline of all identified nests. Once Project activities begin, CDFW recommends having a qualified biologist continuously monitor nests to detect behavioral changes resulting from the Project. If behavioral changes occur, CDFW recommends halting the work causing that change and consulting with CDFW for additional avoidance and minimization measures.
[bookmark: _Toc196143416]Response
This comment refers to the FERC Relicensing IS, not the Recreation PEIR. Merced ID has opted to withdraw its application for a Water Quality Certification, and an EIR for the FERC Relicensing will be prepared for the new application.
[bookmark: _Toc196143417]CDFW Comment 10
[bookmark: _Toc196143418]Buffer around active nests
If continuous monitoring of identified nests by a qualified biologist is not feasible, CDFW recommends the EIR include a minimum no-disturbance buffer of 250 feet around active nests of non-listed bird species and a 500-foot no-disturbance buffer around active nests of non-listed raptors. These buffers are advised to remain in place until the breeding season has ended or until a qualified biologist has determined that the birds have fledged and are no longer reliant upon the nest or on-site parental care for survival. Variance from these no-disturbance buffers is possible when there is a compelling biological or ecological reason to do so, such as when the Project Site would be concealed from a nest site by topography. CDFW recommends that a qualified biologist advise and support any variance from these buffers and notify CDFW in advance of implementing a variance.
[bookmark: _Toc196143419]Response
This Programmatic EIR contains mitigation measures to address potential impacts to RTE species. These measures include site specific biological surveys for implementation of take avoidance measures. These measures are described in the MMRP. The MMRP also includes measures to ensure adherence to related legislative, statutory, and other regulatory mechanisms, including the Migratory Bird Treaty Act and relevant Fish and Game Code sections. This Programmatic EIR further includes an Environmental Checklist to be consulted as activities are being considered for implementation as part of the project. This checklist provides information needed to establish whether additional analysis is required to mitigate significant environmental impacts.
[bookmark: _Toc196143420]CDFW Comment 11
[bookmark: _Toc196143421]CNDDB
CNDDB: Please note that the CNDDB is populated by and records voluntary submissions of species detections. As a result, species may be present in locations not depicted in the CNDDB but where there is suitable habitat and features capable of supporting species. A lack of an occurrence record in the CNDDB does not mean a species is not present. In order to adequately assess any potential Project-related impacts to biological resources, surveys conducted by a qualified biologist during the appropriate survey period(s) and using the appropriate protocol survey methodology are warranted in order to determine whether or not any special status species are present at or near the Project Site.
[bookmark: _Toc196143422]Response
Merced ID acknowledges that CNDDB is not a definitive tool for determining presence or absence of sensitive species. However, it is useful for scoping or screening biological issues.
This Programmatic EIR contains mitigation measures to address potential impacts to RTE species. These measures include site specific biological surveys for implementation of take avoidance measures. These measures are described in the MMRP. The MMRP also includes measures to ensure adherence to related legislative, statutory, and other regulatory mechanisms, including the Migratory Bird Treaty Act and relevant Fish and Game Code sections. This Programmatic EIR further includes an Environmental Checklist to be consulted as activities are being considered for implementation as part of the project. This checklist provides information needed to establish whether additional analysis is required to mitigate significant environmental impacts.
[bookmark: _Toc196143423]CDFW Comment 12
[bookmark: _Toc196143424]Alternatives
Project Alternatives Analysis: CDFW recommended that the information and results obtained from the biological technical surveys, studies, and analysis conducted in support of the project’s CEQA document be used to develop and modify the Project’s alternatives to avoid and minimize impacts to biological resources to the maximum extent possible. When efforts to avoid and minimize have been exhausted, remaining impacts to sensitive biological resources may need to be mitigated to reduce impacts to a less than significant level, if feasible.
[bookmark: _Toc196143425]Response
The PEIR was prepared in compliance with CEQA. Alternatives were developed pursuant to CEQA guidelines.
[bookmark: _Toc196143426]CDFW Comment 13
[bookmark: _Toc196143427]Cumulative Impacts
Cumulative Impacts: CDFW recommended that a cumulative impact analysis be conducted for all biological resources that will either be significantly or potentially significantly impacted by implementation of the Project, including those whose impacts are determined to be less than significant with mitigation incorporated or for those resources that are rare or in poor or declining health and will be impacted by the project, even if those impacts are relatively small (i.e., less than significant). CDFW recommends cumulative impacts be analyzed using an acceptable methodology to evaluate the impacts of past, present, and reasonably foreseeable future projects on resources and be focused specifically on the resource, not the Project. An appropriate resource study area identified and utilized for this analysis is advised. CDFW staff is available for consultation in support of cumulative impacts analyses as a trustee and responsible agency under CEQA.
[bookmark: _Toc196143428]Response
Section 5.2 of this PEIR includes a fully scoped discussion of cumulative impacts per CEQA Guidelines section 15130. The upcoming Relicensing EIR will evaluate impacts related to the relicensing project.
[bookmark: _Toc196143429]CDFW Comment 14
[bookmark: _Toc196143430]Hydrology and Water Quality
Hydrology and Water Quality Impacts: Continued operation of the Merced River and Merced Falls project under new FERC licenses is anticipated to impact water quality resources in the Merced River. CDFW recommends that Section 3.3.10 of the draft IS/MND includes a broader discussion of FERC relicensing potential impacts or synergies with regional planning efforts including the Bay Delta Plan and the Groundwater Sustainability Plans (GSP). The Bay Delta Plan provides a water quality control plan that includes water quality objectives for the Merced River and the Merced Subbasin GSP proposes groundwater recharge using water from the Merced River. The discussion of measures to protect water quality (i.e., Appendices E & F – Preliminary Water Quality Certification Conditions) in the IS/MND should be enhanced with the addition of considerations from the Bay Delta Plan and the Merced Subbasin GSP. Both planning efforts have been incorporated in a draft 401 Water Quality Certification issued by the Water Boards for the Merced River and Merced Falls projects and that should be consistent with the projects CEQA analyses.
[bookmark: _Toc196143431]Response
This comment refers to the FERC Relicensing IS, not the Recreation PEIR. Merced ID has opted to withdraw its application for a Water Quality Certification, and an EIR for the FERC Relicensing will be prepared for the new application.
[bookmark: _Toc196143432]CDFW Comment 15
[bookmark: _Toc196143433]Lake and Stream Alteration Agreement
Lake and Stream Alteration: CDFW may rely on the IS/MND analysis, as a supplement to the 2015 FERC FEIS, to decide whether to issue Fish and Game Code Section 1602 Lake and Streambed Alteration Agreements for individual projects at the Merced River and Merced Falls projects. In addition, the Recreation EIR supplemental to this IS/MND includes a general description of the types of construction activities required to achieve the proposed project types common to multiple recreation areas. An evaluation of these types of activities suggests that portions of the Project may be subject to CDFW’s regulatory authority pursuant to Fish and Game Code section 1600 et seq. (e.g., In-Lake Work). Some types of projects that require in-lake work such as expanding and rehabilitating boat ramps, or adding sand for inland expansion of existing beach areas are important to support fish stocking activities in the Merced River and Merced Falls areas.
Fish and Game Code section 1602 requires the Proponent notify CDFW prior to commencing any activity that may (a) substantially divert or obstruct the natural flow of any river, stream, or lake; (b) substantially change or use any material from the bed, bank, or channel of any river, stream, or lake; or (c) deposit debris, waste or other materials that could pass into any river, stream, or lake. “Any river, stream, or lake” includes those that are ephemeral or intermittent as well as those that are perennial in nature. The EIR should address the potential Project-related impacts to all streams at and near the Project Site. For additional information on notification requirements, please contact our staff in the Lake and Streambed Alteration (LSA) Program at (559) 243-4593, or R4LSA@willife.ca.gov.
CDFW is required to comply with CEQA in the issuance of an LSA Agreement; therefore, if the CEQA document approved for the Project does not adequately describe the Project and its impacts, a subsequent CEQA analysis may be necessary for LSA Agreement issuance. For additional information on notification requirements, please contact staff in the Central Region LSA Program at (559) 243-4593 or R4LSA@willife.ca.gov, or visit the Lake and Streambed Alteration Program website at https://wildlife.ca.gov/Conservation/LSA."
[bookmark: _Toc196143434]Response
CDFW's authority under Fish and Game Code section 1602 is acknowledged.
As a programmatic document, the Recreation PEIR includes mitigation measures that may address implementation guidance for project-specific analysis. These analyses will be necessary for compliance with Fish and Game 1602. The Recreation PEIR also includes an environmental checklist to be used for activities that are evaluated programmatically in the EIR. This checklist provides information needed to establish whether additional analysis is required to mitigate significant environmental impacts.
[bookmark: _Toc196143435]CDFW Comment 16
[bookmark: _Toc196143436]Endangered Species
Federally Listed Species: CDFW recommends consulting with the U.S. Fish and Wildlife Service (USFWS) on potential impacts to federally listed species including, but not limited to the aforementioned foothill yellow-legged frog, California red-legged frog, western spadefoot, and western pond turtle. Take under the Federal Endangered Species Act (FESA) is more broadly defined than CESA; take under FESA also includes significant habitat modification or degradation that could result in death or injury to a listed species by interfering with essential behavioral patterns such as breeding, foraging, or nesting. Consultation with the USFWS in order to comply with FESA is advised well in advance of any Project activities.
[bookmark: _Toc196143437]Response
Merced ID recognizes a broader definition of take under FESA. The Programmatic EIR contains mitigation measures to address potential impacts to RTE species. These measures include considerations for species in the comment and are listed in the MMRP. The Recreation PEIR also includes an environmental checklist to be used for activities considered programmatically in the EIR. This checklist provides information needed to establish whether additional analysis is required to mitigate significant environmental impacts.
[bookmark: _Toc196143438]CDFW Comment 17
[bookmark: _Toc196143439]Measures from FERC, SWRCB, 2015 FEIS
Under the FERC relicensing processes, several environmental management plans were developed which would benefit biological and other resources. The IS/MND results suggest that the proposed Project activities could result in significant impact to biological and water quality resources. Therefore, CDFW recommends the adoption and implementation of the CDFW Section 10(j) recommendations from the FERC relicensing process, the mandatory conditions in the SWRCB draft 401 water quality certification, and other biological management plans and mitigation measures from the 2015 FEIS Staff recommendations, post-FEIS updated conditions (Merced ID 2021a and b), and the 2025 Recreation PEIR.
[bookmark: _Toc196143440]Response
This comment refers to the FERC Relicensing IS, not the Recreation PEIR. Merced ID has opted to withdraw its application for a Water Quality Certification, and an EIR for the FERC Relicensing will be prepared for the new application.
[bookmark: _Toc196143441]SWRCB Comment 1
[bookmark: _Toc196143442]SWRCB as a user of this CEQA Analysis
Under Section 1.2 Purpose of this Program Environmental Impact Report (PDF page 11), please add a bullet stating “The State Water Resources Control Board, Division of Drinking Water may rely on this CEQA analysis, to make its decision regarding whether to issue water supply permit amendments triggered under Cal. Code of Regs. §64556.”
[bookmark: _Toc196143443]Response
The requested language has been added to Section 1.2.
[bookmark: _Toc196143444]SWRCB Comment 2
[bookmark: _Toc196143445]California Water Works as Responsible Agency
If the Project actions will trigger State Water Board, DDW water supply permit amendment(s), under Table 1-1 [PDF page 17], please add “California Water Works Standards, Domestic Water Supply Permit Amendment” to the “State Water Resources Control Board (Responsible Agency)” row under the “Permit, Approval, or Clearance” column. Under the Relevance column, add “A public water system requires a water supply permit amendment when changes are made to a domestic water supply source, storage, or treatment and for the operation of new water system components- as specified in the Cal. Code Regs. § 64556.”
[bookmark: _Toc196143446]Response
Table 1-1 has been amended as requested.
[bookmark: _Toc196143447]SWRCB Comment 3
[bookmark: _Toc196143448]Well Discrepancy
There appears to be a discrepancy in the Utilities and Services discussion. When discussing sufficient water, the Environmental Document states that water infrastructure for the proposed project is reliant on Lake McClure and McSwain Reservoir for potable water (PDF page 102). However, at least three of the existing MID water systems depend on wells as the sole or primary source, not surface water (SDWIS). Please clarify.
[bookmark: _Toc196143449]Response
The discrepancy is noted. There are currently three wells supplying potable water within Merced ID’s recreation areas. This text change is noted in Table 5‑1.
[bookmark: _Toc196143450]SWRCB Comment 4
[bookmark: _Toc196143451]Publicly Available Documents
Please provide the links or include the attachments listed in the document (E.g., 2015 Federal Energy Regulatory Commission Final Environmental Impact Statement (Merced River Project) Recreation Plan, Biological Resource Materials, et. cetera). Documents incorporated by reference must be made publicly available (Cal. Code Regs., tit.14., § 15150 [b]).
[bookmark: _Toc196143452]Responses
Documents incorporated by reference into the draft PEIR are the FEIS and Amended Recreation Plan, both from 2015. They are accessible through FERC’s eLibrary at the following addresses:
FEIS https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20151204-4003&optimized=false
Amended Recreation Plan (2015): https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20150729-5088&optimized=false 


[bookmark: _Toc196143453]Changes to Draft EIR
[bookmark: _Ref196142656][bookmark: _Toc196142931]Table 5-1 displays changes made between the Draft and Final EIRs. The DEIR Section column displays the section in which the edit was made, and the Revised To column includes original text for context as well as any text that has been added.
Table 5‑1. List of Changes to Draft EIR
	DEIR Section
	Revised To

	1.2
	The Water Board may rely on this CEQA analysis, as incorporated by reference into the hydropower relicensing CEQA documentation, to make its decision regarding whether to issue a Clean Water Act (CWA) Section 401 water quality certification (WQC) for the FERC Merced River and Merced Falls Hydroelectric Projects’ relicensings.
· CDFW may rely on this CEQA analysis to make its decision regarding whether to issue a Fish and Game Code Section 1602 Lake and Streambed Alteration Agreement for the Proposed Project. Further, if an incidental take permit (Fish and Game Code Section 2081) is required for potential take of California Endangered Species Act (CESA) listed species, this CEQA process would also support that decision process.
· The State Water Resources Control Board, Division of Drinking Water may rely on this CEQA analysis, to make its decision regarding whether to issue water supply permit amendments triggered under Cal. Code of Regs. §64556.

	Table 1-1. Anticipated Permits and Approvals (Federal, State, and Local)
		Agency and Jurisdiction
	Permit, Approval, or Clearance
	Relevance

	State: State Water Resources Control Board (Responsible Agency)
	Water Quality Certification, California Water Works Standards, Domestic Water Supply Permit Amendment
	For all applications for a FERC license, appropriations of water, and/or diversion of water for domestic, irrigation, power, municipal, industrial, or other beneficial use. A public water system requires a water supply permit amendment when changes are made to a domestic water supply source, storage, or treatment and for the operation of new water system components- as specified in the Cal. Code Regs. § 64556.




	3.1.3 Utilities and Service Systems
Fifth paragraph
	Water infrastructure within the Proposed Project footprint relies on Lake McClure McSwain Reservoir, and wells for potable water. As these are large reservoirs that are managed by Merced ID, it is highly unlikely that the associated recreation areas could exhaust or even significantly alter the water supply available to local infrastructure. Related to water infrastructure for the Proposed Project, electrical resources are tied to the hydroelectric dams associated with the Proposed Project and the impact of the Proposed Project improvements on electricity infrastructure would be minimal. 
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