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1 Introduction 

This Aquatic Resources Delineation Report was prepared in accordance with the Minimum Standards for 

Acceptance of Aquatic Resources Delineation Reports (USACE 2017). This report and supporting appendices 

provide the 20 items listed in the Minimum Standards for Acceptance of Aquatic Resources Delineation Reports 

and presents the results of the jurisdictional aquatic resources delineation conducted by Dudek for the proposed 

E-Group PS Solar Project (project) in the City of Twentynine Palms, San Bernardino County, California. The 

delineation was conducted to identify and map existing aquatic resources potentially subject to the regulatory 

jurisdiction of the U.S. Army Corps of Engineers (USACE) pursuant to Section 404 of the Clean Water Act 

(33 USC 1344), waters of the state potentially subject to the regulatory jurisdiction of the Regional Water Quality 

Control Board (RWQCB) pursuant to Section 401 of the Clean Water Act and the Porter-Cologne Water Quality 

Control Act, and stream and riparian habitats potentially subject to the jurisdiction of the California Department of 

Fish and Wildlife (CDFW) pursuant to Section 1602 of the California Fish and Game Code (collectively referred to 

as jurisdictional aquatic resources). 

1.1 Disclaimer Statement 

This report presents Dudek’s best efforts to quantify the extent of jurisdictional aquatic resources potentially 

regulated by USACE, RWQCB, and CDFW (i.e., regulatory agencies) within the identified review area using the current 

regulations, written policies, and guidance of these regulatory agencies. The potential jurisdictional resources 

described in this report are subject to verification by the regulatory agencies. Only the regulatory agencies can make 

a final determination on whether the features present are subject to USACE, RWQCB, and/or CDFW regulation. A 

Request for a USACE Jurisdictional Determination is provided in Appendix A.1  

1.2 Contact Information 

Contact information for the project applicant and agent are provided in Table 1.2 Access to the review area is not 

restricted, but if a site visit is requested, the project applicant or agent will accompany regulatory staff to the review 

area.3 E-Group PS, LLC is the project applicant and lessee of the project area.  

Table 1. Contact Information 

Project 

Applicant 

E-Group PS, LLC Agent Dudek 

Project 

Representative 

Robert M. Smith  Agent 

Representative 

Britney Schultz  

Address 925 Fourth Avenue, Suite 2900, 

Seattle, Washington 98104 
Address 78075 Main Street, Suite G, 

La Quinta, California 92253 

Phone 206.370.5743 Phone 760.601.3416 

Email robert.smith@klgates.com Email bschultz@dudek.com 

 

 
1 Minimum Standards Item 1 (Request for Jurisdictional Determination) 
2 Minimum Standards Item 2 (Contact Information) 
3 Minimum Standards Item 3 (Site Access Statement) 
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2 Review Area Description and 
Landscape Setting4 

The approximately 241.3-acre review area for the proposed project is within the City of Twentynine Palms, 

San Bernardino County, California. The review area consists of the project site (Assessor’s Parcel Numbers 0612-

201-01-0000 and 0612-201-05-0000) plus a 100-foot surrounding buffer, the off-site gen-tie/road alignment from 

the project site south to Two Mile Road plus a 100-foot surrounding buffer, and road dedication areas (i.e., Amboy 

Road, Samarkand Drive, and Noels Knoll Road). Note that a portion of Samarkand Drive road dedication is located 

outside of the review area as depicted on Figure 1 (Project Location). A jurisdictional aquatic resources delineation 

was not conducted for this area. Should this future road dedication be constructed by the City of Twenty-Nine Palms, 

a formal jurisdictional aquatic resources delineation shall be conducted and an updated Aquatic Resources 

Delineation Report shall be prepared in accordance with the Minimum Standards for Acceptance of Aquatic 

Resources Delineation Reports (USACE 2017).  

The review area is on the western side of Twentynine Palms at 34.160458°N and -116.115977°W (Figure 1, 

Project Location).5 The review area is within Section 23, Township 1 North, and Range 8 East as depicted on the 

U.S. Geological Survey Twentynine Palms, California 7.5-minute topographic quadrangle maps (Figure 2, USGS 

Topographic). Regional access to the review area is provided via California State Route 62, approximately 0.5 miles 

south of the review area. Directions to the review area are as follows: from Interstate 10 east, take exit 117 onto 

State Route 62 heading northeast toward Twentynine Palms/Yucca Valley, then turn left onto Sunrise Road. The 

review area is west of Sunrise Road, north of Two Mile Road, south of Hilltop Drive, and east of Timothy Avenue. 

2.1 Topography 

Topography within the review area is a gently sloping plane to the north and northeast. Elevation ranges from 

approximately 2,350 feet above mean sea level in the southern portion of the review area to 2,062 feet above 

mean sea level in the northern portion of the review area. Adjacent land uses include undeveloped land to the 

north, south, and west, and residential areas to the east.  

2.2 Soils6 

According to the U.S. Department of Agriculture Natural Resources Conservation Service Web Soil Survey, no 

existing soil data was available for the review area (USDA 2023a). Soils observed within the review area during the 

aquatic resources delineation conducted by Dudek were generally sandy/gravelly. 

2.3 Vegetation 

Six vegetation communities or land cover types were mapped within the review area: creosote bush - white bursage 

– ratany scrub, creosote bush - white bursage scrub, cheesebush – sweetbush scrub, desert-willow – smoketree 

 
4 Minimum Standards Item 10 (Description of Existing Field Conditions) 
5 Minimum Standard Item 14 (Site Location Map) 
6 Minimum Standards Item 13 (Soil Descriptions) 



E-GROUP PS SOLAR PROJECT / AQUATIC RESOURCES DELINEATION REPORT  

 

 14392 8 
 JANUARY 2025  

wash woodland, urban/developed, and disturbed habitat. The review area is dominated by creosote bush - white 

bursage scrub, with smaller patches of desert-willow – smoketree wash woodland and cheesebush – sweetbush 

scrub. A small amount of disturbed habitat is mapped as the portion of Samarkand Drive that overlaps the central 

portion of the review area and the urban/developed land cover type is mapped as the portion of Two Mile Road that 

overlaps the southern portion of the review area.  

2.4 Watershed 

The review area is within the Southern Mojave Subbasin, Hydrologic Unit Code 8 (18100100), and within Indian 

Cove – Rattlesnake Canyon sub-watershed Hydrologic Unit Code 12 (181001001802) of the Mesquite Lake 

watershed Hydrologic Unit Code 10 (1810010018) (Figure 3, Hydrologic Setting). The Southern Mojave subbasin 

comprises approximately 8,867 square miles and spans both San Bernardino and Riverside Counties. The primary 

geographic and surface hydrologic feature of the watershed is the Mojave River, which flows northeast from the 

San Bernardino Mountains for approximately 100 miles until it reaches its terminus at Soda Lake near the 

community of Baker. Some reaches of the Mojave River flow underground in the confined riverbed channel. The 

Mojave River is approximately 70 miles southeast of the review area. No drainages within the review area flow to 

the Mojave River. The Mesquite Lake watershed comprises 60 square miles (63,450.75 acres) and is partially 

within the City of Twentynine Palms in San Bernardino County (USGS 2023).  

There are no perennial streams within the Mesquite Lake watershed, and most water features only flow ephemerally 

in response to storms. Runoff is primarily generated in the surrounding mountains, but is quickly lost as recharge 

to the mountain front alluvial deposits, leading to very little surface flow leaving this area (Troxell 1954). A 

substantial amount of runoff that does pass the mountain front area and reaches the basins is then lost to 

evaporation (Kennedy/Jenks/Todd LLC 2007). The San Bernardino and Little San Bernardino Mountains represent 

a large surface water divide, with channels on the north and east sides of the ranges tributary to the Great Basin, 

and channels on the south and west sides tributary to the Pacific Ocean (Troxell 1954). The review area contains 

several ephemeral drainages that ultimately end in the various playa lakes, meaning that surface water is confined 

within the basins. In the event of an extraordinary stormflow, water may reach Dale Dry Lake, a dry playa just east 

of Twentynine Palms (Thompson 1929). 

The review area occurs within an alluvial fan, a landform typically associated with episodic sediment transport and 

deposition within a system of braided channels. Geologic mapping (Dibblee 1968) shows that the review area is 

underlain by “Older Alluvium” which is an erosion resistant unit exposed in a topographically higher position than 

the thin, discontinuous veneer of recently transported “Recent Alluvium” deposits observed on aerial photographs 

as an apparent network of braided channels. However, field surveys found a number of swale features created from 

sheet flow runoff that lack evidence of sediment deposition, continuous fluvial features such as channel banks, 

floodplain or bar surfaces, and/or bankfull. Many of these swale features appear on aerial photographs but are 

actually sandy off-highway vehicle tracks. Therefore, due to the presence of the older alluvium and lack of fluvial 

indicators, these relic swale features were not mapped as watercourses.  

2.5 Review Area Alterations, Current and Past Land Use 

The review area is undeveloped open space in Twentynine Palms and has not undergone any major land use 

changes since the mid-1990s. Active off-road-vehicle use by unknown third parties was observed at the time of the 

jurisdictional delineation within the ephemeral washes within the review area.
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3 Precipitation Data and Analysis7 

The USACE-developed Antecedent Precipitation Tool (APT) was used to assess whether the delineation date 

occurred in a drier, average, or wetter than normal period (USACE 2023). To determine what constitutes a “typical 

year,” USACE developed the APT. The information generated from the APT can help to determine whether normal 

hydrologic and/or climatic conditions were present during the site visit, and assist with completing the Wetland 

Determination Data Form.  

The APT provides three climatological parameters: Palmer Drought Severity Index (PDSI), season, and antecedent 

precipitation condition. The PDSI is a standardized index calculated on a monthly basis, with PDSI value outputs 

ranging from -4 (extreme drought) to +4 (very wet) (NOAA 2021) to assess drought conditions (i.e., PDSI Class). The 

APT determines wet vs. dry season based on related procedures provided in the applicable regional supplement for 

the review area (in this case, the Arid West Region supplement [USACE 2008a]). If the antecedent runoff condition 

(ARC) score is less than 10, then the antecedent precipitation condition is classified as drier than normal; normal 

conditions are present with an ARC score of 10 to 14; conditions are wetter than normal when an ARC score is 

greater than 14 (USACE 2023). 

Table 2 summarizes the key data extrapolated from the APT output: estimated drought conditions (PDSI Class), wet 

or dry season determination, ARC score, and antecedent precipitation condition. Based on the APT output provided 

in Appendix B and summarized in Table 2, the precipitation and climatic conditions for the review area were within 

the normal range during the time of the delineation. 

Table 2. Antecedent Precipitation Tool Data for the Review Area 

Main Field  

Survey Date¹ PDSI Class Season ARC Score 

Antecedent 

Precipitation 

Condition 

04/28/2023 Moderate wetness Dry Season  14 Normal 

08/09/2023 Moderate wetness Dry Season  12 Normal  

Notes: PDSI = Palmer Drought Severity Index; ARC = antecedent runoff condition; APT = Antecedent Precipitation Tool. 

¹  Only data collection occurred during the June 17, 2024 survey; no additional mapping of aquatic resources occurred during this 

survey. Therefore, APT output is not provided in Table 2. 

Additionally, according to the U.S. Department of Agriculture’s Agricultural Applied Climate Information System 

(USDA 2023b), the area around the review area receives an average of 4.72 inches of precipitation annually.  

  

 
7 Minimum Standards Item 11 (Discussion of Hydrology) 
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4 Investigation Methods8 

The jurisdictional delineation was conducted by Dudek biologists Katie Dayton and Zarina Pringle on April 28, 2023 

and by Dudek biologists Britney Schultz, Sarah Greely, and Luz Badillo on August 9, 2023 (Table 3). An additional 

survey occurred in June 2024 for data collection purposes. Prior to conducting the jurisdictional delineation, U.S. 

Fish and Wildlife Service’s National Wetland Inventory data (USFWS 2023) was reviewed to determine if the review 

area contained any features mapped by the U.S. Fish and Wildlife Service. Site-specific topographical data was 

reviewed in conjunction with aerials, both current and historical, to determine the potential presence of non-wetland 

waters. Current vegetation mapping was reviewed to assess whether the review area supported hydrophytic 

vegetation and potential wetlands. No areas within the review area supported hydrophytic vegetation, and therefore 

wetland data station forms were not completed. Jurisdictional boundaries were mapped in the field using ESRI 

Collector on a mobile device with submeter accuracy. Remote sensing was not used for the delineation. 

Table 3. Schedule of the Aquatic Resources Delineation  

Date Hours Personnel Conditions 

04/28/2023 6:57 a.m.– 2:50 p.m. Katie Dayton, Zarina Pringle  68–92°F; 0% cloud cover; 

0–4 mph wind 

08/09/2023 6:05 a.m.– 11:55 a.m. Britney Schultz, Sarah Greely, Luz 

Badillo  

79–95°F; 10-60% cloud 

cover; 0–1 mph wind 

06/17/2024 8:38 a.m.–3:21 p.m. Britney Schultz, Callie Amoaku 81°F–98°F; 0% cloud 

cover; 0–9 mph wind 

Notes: F = Fahrenheit; mph = miles per hour. Only data collection occurred during the June 17, 2024, survey; no additional mapping 

of aquatic resources occurred during this survey. 

4.1 U.S. Army Corps of Engineers 

The USACE wetlands delineation was conducted in accordance with the 1987 USACE Wetlands Delineation Manual 

(USACE 1987) and the Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Arid West Region 

(USACE 2008a). A Field Guide to the Identification of the Ordinary High Water Mark (OHWM) in the Arid West Region 

of the Western United States: A Delineation Manual (USACE 2008b) was used to determine the limits of non-wetland 

waters. Non-wetland waters were delineated on topographical maps in conjunction with ESRI Collector on a mobile 

device. The widths of each non-wetland water were determined in the field according to the OHWM manual.  

Due to the absence of hydrophytic vegetation, Wetland Determination Forms were not taken. USACE OHWM Forms 

were completed at representative cross-sections of non-wetland waters to capture their characteristics and widths. 

In addition, each of the potential non-wetland waters within the review area was evaluated to determine that all 

features are ephemeral using the Beta Streamflow Duration Assessment Method for the Arid West (SDAM) (Mazor 

et al. 2023) and the Mapping Episodic Stream Activity (MESA) guidelines (Brady 2013). All data forms can be found 

in Appendix C. Representative photos are included in Appendix D. 

 
8 Minimum Standards Item 8 (Dates of Field Work), Item 5 (Use of 1987 Manual, Regional Supplement, and OHWM guide), Item 12 

(Statement Regarding Use of Remote Sensing), Item 18 (Data Forms) and Item 19 (Methods) 
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4.2 Regional Water Quality Control Board 

Waters of the state regulated by the RWQCB were mapped in accordance with the State Wetland Definition and 

Procedures for Discharges of Dredged or Fill Material to Waters of the State (SWRCB 2021). As described in these 

procedures, wetland waters of the state are mapped based on the procedures in USACE’s 1987 Corps of Engineers 

Wetlands Delineation Manual (USACE 1987) and its 2008 Regional Supplement to the Corps of Engineers Wetland 

Delineation Manual: Arid West Region (Version 2.0) (USACE 2008a). Non-wetland waters are mapped at the OHWM 

based on the procedures defined in USACE’s A Field Guide to the Identification of the Ordinary High Water Mark 

(OHWM) in the Arid West Region of the Western United States: A Delineation Manual (USACE 2008b).  

4.3 California Department of Fish and Wildlife 

CDFW jurisdictional areas were mapped to include the bank of the stream/channel and outer dripline of adjacent 

riparian vegetation, as set forth under California Fish and Game Code Section 1602. Streambeds under the 

jurisdiction of CDFW were delineated using the Cowardin method of waters classification, which defines waters 

boundaries by a single parameter (i.e., hydric soils, hydrophytic vegetation, or hydrology) (Cowardin et al. 1979). 

Each of the potential non-wetland waters within the review area was evaluated using the MESA guidelines (Brady 

2013) and the data forms can be found in Appendix C. CDFW also regulates riparian vegetation communities that 

occur beyond the limits of regulated streambeds.
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5 Aquatic Resource Narrative9 

5.1 Waters of the United States (USACE) 

The Supreme Court recently clarified what waters are considered “Waters of the United States” (WOTUS) under the 

Clean Water Act. In Sackett v. EPA, the Supreme Court held that WOTUS refers only to “those relatively permanent, 

standing or continuously flowing bodies of water forming geographic[al] features that are described in ordinary 

parlance as streams, oceans, rivers, and lakes.”10 In determining wetlands subject to Clean Water Act jurisdiction, 

the majority opinion presents a two-step process under which federal jurisdiction may be asserted over a wetland. 

The agency must establish “first, that the adjacent [body of water constitutes] ... ‘water[s] of the United States’ (i.e., 

a relatively permanent body of water connected to traditional interstate navigable waters); and second, that the 

wetland has a continuous surface connection with that water, making it difficult to determine where the ‘water’ 

ends and the ‘wetland’ begins.”11 While the USACE is in the process of updating its regulations and its definition of 

WOTUS to be consistent with this decision, the Supreme Court’s guidance is used here to determine federal 

jurisdictional waters. 

There are no non-wetland waters (NWW), culverts, or wetlands potentially regulated by USACE present in the review 

area (Figure 4, Potential Jurisdictional Aquatic Resources – USACE).12 A copy of the ORM Bulk Upload Aquatic 

Resources or Consolidated Excel spreadsheet is not submitted with this report because Table 4 in this chapter 

provides all the information requested.13 

The non-wetland waters in the review area are presumed to be non-jurisdictional by USACE because they are 

ephemeral and not relatively permanent, standing, or continuously flowing bodies of water. Further, they are 

isolated features with no downstream connection to traditional interstate navigable waters. Each of these features 

dissipates into the landscape at or before they reach Mesquite Lake to the northeast, a dry lake playa which is not 

considered a traditional navigable water. Mesquite Lake is an enclosed basin with no outlet, and has previously 

been determined by USACE to be an isolated (non-federal) water (SPL201200589; see Appendix E, Approved 

Jurisdictional Determination Form).  

NWW 1 through NWW-1d are similar; all are natural, ephemeral drainages, between approximately 9 to 58 feet 

wide at their OHWM.  

Non-Wetland Water 1 

NWW-1 is a feature recorded on Transect OHWM 6 (OHWM-T-6) during the April 28, 2023, site visit and is in the 

northwest corner of the review area. Transects SDAM-T-02 and MESA-T-02 were also taken within this feature. 

NWW-1 ranges from approximately 4 feet to approximately 50 feet wide. The drainage is an ephemeral desert 

feature with no wetland vegetation cover. A cross-section of NWW-1 shows the following OHWM indicators: change 

in average sediment texture, change in vegetation cover, and break in bank slope. NWW-1a through NWW-1c are 

tributaries of NWW-1 that flow north to northwest within the review area before joining NWW-1. NWW-1 enters in 

 
9 Minimum Standards Item 6 (Aquatic Resource Narrative) 
10  Sackett v. Env’t Prot. Agency, No. 21-454, 2023 WL 3632751, at *2 (U.S. May 25, 2023) 
11  Id. at *3 (quoting Rapanos, v. United States, 547 U.S. 715, 755 (2006)). 
12 Minimum Standards Items 7 and 16 (Delineation Maps) 
13 Minimum Standards Item 15 (ORM Bulk Upload Aquatic Resources or Consolidated Excel spreadsheet) 
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the northwest corner of the review area and flows northeast where it dissipates south of Mesquite Lake. This 

ephemeral feature does not drain to a WOTUS, and is presumed to be non-jurisdictional by USACE.  

Non-Wetland Water 1a 

NWW-1a is a feature recorded on OHWM Transect 3 (OHWM-T-3) during the April 28, 2023, site visit and is in the 

western half of the review area. Transects SDAM-T-03 and MESA-T-03 were also taken within this feature. NWW-1a 

is 19 feet wide at its OHWM. The drainage is an ephemeral drainage feature with a small amount of upland species 

shrub cover. NWW-1a flows northwest and joins NWW-1, a larger feature. A cross-section of NWW-1a shows the 

following OHWM indicators: change in average sediment texture, change in vegetation cover, break in bank slope, 

sediment sorting, scour, and inconsistent bed and bank definition. This feature flows north to join with NWW-1, 

which flows northeast to where it dissipates south of Mesquite Lake. This ephemeral feature does not drain to a 

WOTUS, and is presumed to be non-jurisdictional by USACE.  

Non-Wetland Water 1b 

NWW-1b is a feature recorded on OHWM Transect 1 (OHWM-T-1) during the April 28, 2023, site visit within the 

northeast portion of the review area, and recorded on OHWM Transect 10 (OHWM-T-10) during the August 9, 2023, 

site visit within the southern portion of the review along the gen-tie/road alignment. Transects SDAM-T-04 and 

MESA-T-05 were also taken within this feature. NWW-1b is 9 to 10 feet wide at its OHWM. The drainage is an 

ephemeral feature with no wetland vegetation cover. A cross-section of NWW-1b shows the following OHWM 

indicators: change in average sediment texture, change in vegetation cover, and break in bank slope. NWW-1b 

flows north to join with NWW-1, which flows northeast to where it dissipates south of Mesquite Lake. This ephemeral 

feature does not drain to a WOTUS, and is presumed to be non-jurisdictional by USACE.  

Non-Wetland Water 1c 

NWW-1c is a feature recorded on OHWM Transect 2 (OHWM-T-2) during the April 28, 2023, site visit and is within 

the far northeast portion of the review area. NWW-1c is 59 feet wide at its OHWM. The drainage is an ephemeral 

feature with a small amount of upland species shrub and herbaceous cover. A cross-section of NWW-1b shows the 

following OHWM indicators: change in average sediment texture, change in vegetation cover, break in bank slope, 

sediment sorting, and scour. NWW-1b flows north to join with NWW-1, which flows northeast to where it dissipates 

south of Mesquite Lake. This ephemeral feature does not drain to a WOTUS, and is presumed to be non-

jurisdictional by USACE.  

Non-Wetland Water 1d 

NWW-1d is a feature recorded on OHWM Transect 9 (OHWM-T-9) during the August 9, 2023, site visit and is within 

the western portion of the review area. Transects SDAM-T-01 and MESA-T-01 were also taken within this feature. 

NWW-1d is 32 feet wide at its OHWM. The drainage is an ephemeral feature with a small amount of upland species 

shrub and herbaceous cover. A cross-section of NWW-1d shows the following OHWM indicators: change in average 

sediment texture, change in vegetation cover, break in bank slope, deposition, and wracking. NWW-1d flows north 

to join with NWW-1, which flows northeast to where it dissipates south of Mesquite Lake. This ephemeral feature 

does not drain to a WOTUS, and is presumed to be non-jurisdictional by USACE.  
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Table 4. Potential USACE Aquatic Resource Summary for the Review Area14 

Feature 

Name Cowardin1 OHWM Indicators 

Stream 

Order2 

Location (Latitude/ 

Longitude; Decimal 

Degrees) 

Acres/ 

Linear Feet3 

Non-Wetland Waters 

NWW-1 R6 CAST, CVC, BBS 1st 34.164207, -116.119126 3.24/6,820 

NWW-1a R6 CAST, CVC, BBS, SS, 

S, BB 

1st 34.160442, -116.117752 1.18/3,181 

NWW-1b R6 CAST, CVC BBS, SS, 

S 

1st 34.162596, -116.113601 0.72/2,141 

NWW-1c R6 CAST, CVC, BBS, SS, 

S 

1st 34.161645, -116.111256 1.52/2,047 

NWW-1d R6 CAST, CVC, BBS, D, 

W 

1st 34.159391, -116.121441 0.74/2,614 

Grand Total 7.39/16,804 

Notes: OHWM = ordinary high-water mark; NWW = non-wetland water; R6 = Riverine, ephemeral; CAST = change in average sediment 

texture; BBS = break in bank slope; CVC = change in vegetation cover; BB = bed and bank; D = deposition; SS = sediment sorting; S = 

scour; W = wracking 
1 Pursuant to Classification of Wetlands and Deepwater Habitats of the United States (Cowardin et al. 1979) and USACE Cowardin 

Codes for ORM Data Entry (USACE 2022). 
2 Stream order for each feature is based on Strahler 1957. 

3 Totals may not sum due to rounding.  

5.2 Waters of the State (RWQCB) 

The jurisdiction of the RWQCB under Section 401 of the Clean Water Act is based upon a nexus with a federal 

permitting or action.15 As discussed above, none of the waters identified within the project area qualify as WOTUS 

and the project will therefore likely not require a permit from USACE or any other federal agency. However, the 

RWQCB retains jurisdiction over the project if any of the waters would be considered Waters of the State under the 

Porter-Cologne Water Quality Control Act. “Waters of the State” are defined broadly to include “any surface water 

or groundwater . . . within the boundaries of the state.”16 

There are five features subject to regulation by the RWQCB under the Porter-Cologne Water Quality Control Act 

(Figure 5, Potential Jurisdictional Aquatic Resources – RWQCB/CDFW). Table 5 lists all features within the review 

area that are subject to RWQCB regulation.  

Table 5. RWQCB Aquatic Resource Summary for the Review Area 

Feature Name Location (Latitude/Longitude; Decimal Degrees) Acreage/Linear Feet1 

Non-Wetland Waters 

NWW-1  34.164207, -116.119126 3.24/6,820 

NWW-1a 34.160442 -116.117752 1.18/3,181 

NWW-1b 34.162596, -116.113601 0.72/2,141 

NWW-1c 34.161645, -116.111256 1.52/2,047 

 
14 Minimum Standards Item 9 (Table Listing All Aquatic Resources) 
15 33 U.S.C. § 1341. 
16 Cal. Water Code § 13050(e). 
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Table 5. RWQCB Aquatic Resource Summary for the Review Area 

Feature Name Location (Latitude/Longitude; Decimal Degrees) Acreage/Linear Feet1 

Non-Wetland Waters 

NWW-1d 34.159391, -116.121441 0.74/2,614 

Grand Total 7.39/16,804 

Notes: RWQCB = Regional Water Quality Control Board; NWW = non-wetland water. 
1 Totals may not sum due to rounding.  

5.3 CDFW Jurisdiction 

The features described above in the USACE and RWQCB resource sections were also evaluated as potential CDFW 

aquatic resources. There are five features subject to regulation by CDFW (Figure 5). Areas of streambeds that 

overlap the desert-willow – smoketree wash woodland vegetation community were classified as CDFW riparian 

habitat. Table 6 lists all features within the review area that are subject to CDFW regulation.  

Table 6. CDFW Aquatic Resource Summary for the Review Area 

Feature Name Location (Latitude/Longitude; Decimal Degrees) Acreage 1 

Streambed 

NWW-1 34.164207, -116.119126 0.91 

NWW-1a 34.160442 -116.117752 1.18 

NWW-1b 34.162596, -116.113601 0.72 

NWW-1c 34.161645, -116.111256 0.80 

NWW-1d 34.159391, -116.121441 0.74 

Streambed Subtotal 4.35 

Riparian Habitat (Desert-Willow – Smoketree Wash Woodland) 

NWW-1  34.164207, -116.119126 2.33 

NWW-1c 34.163471, -116.111509  0.71 

Riparian Habitat Subtotal 3.04 

Grand Total 7.39 

Notes: CDFW = California Department of Fish and Wildlife; NWW = non-wetland water. 
1 Totals may not sum due to rounding.  

5.4 National Wetlands Inventory 

The review area has four mapped resources from the U.S. Fish and Wildlife Service’s National Wetlands Inventory 

(USFWS 2023; see Figure 3). Riverine (R4SBJ per Cowardin classification) habitat is mapped overlapping NWW-1, 

NWW-1a, NWW-1b, NWW-1c, and NWW-1d. These connecting features continue generally northeast of the review 

area, but terminate before entering a waterbody. 
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6 Results and Conclusions 

Based on the jurisdictional delineation and review of relevant information provided in this Aquatic Resources 

Delineation Report, no features within the review area are regulated by USACE given (1) that they are ephemeral 

and temporary in nature and are not permanent, standing, or continuously flowing bodies of water, and (2) their 

lack of downstream connection to a traditional navigable waters. These features are still likely regulated by the 

RWQCB and CDFW pursuant to state regulations. In total, 7.39 acres of non-wetland waters under RWQCB 

jurisdiction, and 4.35 acres of CDFW streambed and 3.04 acres of CDFW riparian occur in the review area. As 

stated in Section 1.1 above, only the regulatory agencies can make a final determination on whether the features 

present are subject to USACE, RWQCB, and/or CDFW regulation. 

As previously stated, within the review area there are a number of swale features evident on aerial photography, 

which are actually sandy off-highway vehicle tracks that lack evidence of sediment deposition, continuous fluvial 

features such as channel banks, floodplain or bar surfaces, and/or bankfull. Therefore, due to the presence of the 

older alluvium geologic mapping and lack of fluvial indicators, these relic swale features were not mapped as a 

jurisdictional aquatic resource.  

As stated in Section 2 above, a portion of Samarkand Drive road dedication is located outside of the review area as 

depicted on Figures 1-5. A jurisdictional aquatic resources delineation was not conducted for this area. Should this 

future road dedication be constructed by the City of Twenty-Nine Palms, a formal jurisdictional aquatic resources 

delineation shall be conducted, and an updated Aquatic Resources Delineation Report shall be prepared in 

accordance with the Minimum Standards for Acceptance of Aquatic Resources Delineation Reports (USACE 2017). 

This report can be used by those agencies to determine if they would regulate the features described herein. The 

GIS data for the delineation is provided digitally.17  

  

 
17 Minimum Standards Item 20 (Digital Data) 
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Hydrologic Setting
Aquatic Resources Delineation Report for the E-Group PS Solar Project

SOURCE: USFWS NWI; USGS NHD; County of San Bernardino; Open Street Map; Bing Maps
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Appendix A 
Request for Jurisdictional Determination 



Appendix 1 - REQUEST FOR CORPS JURISDICTIONAL DETERMINATION (JD) 
To: District Name Here 

• I am requesting a JD on property located at: _________________________________
(Street Address) 

City/Township/Parish: ________________  County: _______________  State: ______ 
Acreage of Parcel/Review Area for JD: ___________ 
Section: ______ Township: _______ Range: _______ 
Latitude (decimal degrees):___________ Longitude (decimal degrees): ___________ 
(For linear projects, please include the center point of the proposed alignment.) 

• Please attach a survey/plat map and vicinity map identifying location and review area for the JD.

• ___ I currently own this property.  ___ I plan to purchase this property.
___ I am an agent/consultant acting on behalf of the requestor.
___ Other (please explain): ____________________________________________________________.

• Reason for request: (check as many as applicable)
___ I intend to construct/develop a project or perform activities on this parcel which would be designed to
avoid all aquatic resources.
___ I intend to construct/develop a project or perform activities on this parcel which would be designed to
avoid all jurisdictional aquatic resources under Corps authority.
___ I intend to construct/develop a project or perform activities on this parcel which may require
authorization from the Corps, and the JD would be used to avoid and minimize impacts to jurisdictional
aquatic resources and as an initial step in a future permitting process.
___ I intend to construct/develop a project or perform activities on this parcel which may require authorization from
the Corps; this request is accompanied by my permit application and the JD is to be used in the permitting process.
___ I intend to construct/develop a project or perform activities in a navigable water of the U.S. which is
included on the district Section 10 list and/or is subject to the ebb and flow of the tide.
___ A Corps JD is required in order to obtain my local/state authorization.
___ I intend to contest jurisdiction over a particular aquatic resource and request the Corps confirm that
jurisdiction does/does not exist over the aquatic resource on the parcel.
___ I believe that the site may be comprised entirely of dry land.
___ Other: ___________________________________________________________

• Type of determination being requested:
___ I am requesting an approved JD.
___ I am requesting a preliminary JD.
___ I am requesting a “no permit required” letter as I believe my proposed activity is not regulated.
___ I am unclear as to which JD I would like to request and require additional information to inform my decision.

By signing below, you are indicating that you have the authority, or are acting as the duly authorized agent of a 
person or entity with such authority, to and do hereby grant Corps personnel right of entry to legally access the 
site if needed to perform the JD.  Your signature shall be an affirmation that you possess the requisite property 
rights to request a JD on the subject property. 

*Signature: ____________________________________ Date: _________________ 

• Typed or printed name: __________________________________________

    Company name: __________________________________________ 

   Address: __________________________________________ 

         __________________________________________ 

  Daytime phone no.: __________________________________________ 

       Email address: __________________________________________ 

*Authorities: Rivers and Harbors Act, Section 10, 33 USC 403; Clean Water Act, Section 404, 33 USC 1344; Marine Protection, Research, and Sanctuaries Act, 
Section 103, 33 USC 1413; Regulatory Program of the U.S. Army Corps of Engineers; Final Rule for 33 CFR Parts 320-332.
Principal Purpose: The information that you provide will be used in evaluating your request to determine whether there are any aquatic resources within the project 

area subject to federal jurisdiction under the regulatory authorities referenced above.
Routine Uses: This information may be shared with the Department of Justice and other federal, state, and local government agencies, and the public, and may be 
made available as part of a public notice as required by federal law.  Your name and property location where federal jurisdiction is to be determined will be included in 
the approved jurisdictional determination (AJD), which will be made available to the public on the District's website and on the Headquarters USACE website.
Disclosure: Submission of requested information is voluntary; however, if information is not provided, the request for an AJD cannot be evaluated nor can an AJD be 
issued.

West of Sunrise Road, north of 2 Mile Road, south of Hilltop Drive, and east of Timothy Avenue

Twentynine Palms San Bernardino CA

161.4
14, 23 1N 8E

34.160556 -116.115278

Britney Schultz

Dudek

78-075 Main Street, Suite G

La Quinta, CA 92253

760-601-3416

bschultz@dudek.com

✔

✔

✔



  

 

Appendix B 
Antecedent Precipitation Tool Output 
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
Daily Total
30-Day Rolling Total
30-Year Normal Range

30 Days Ending 30th %ile  (in) 70th %ile  (in) Observed (in) Wetness Condition Condition Value Month Weight Product
2023-08-09 0.0 0.415748 0.0 Normal 2 3 6
2023-07-10 0.0 0.0 0.0 Normal 2 2 4
2023-06-10 0.0 0.003543 0.0 Normal 2 1 2

Result Normal Conditions - 12

Coordinates 34.160260, -116.116617
Observation Date 2023-08-09

Elevation (ft) 2154.489
Drought Index (PDSI) Moderate wetness (2023-07)

WebWIMP H2O Balance Dry Season

Weather Station Name Coordinates Elevation (ft) Distance (mi) Elevation Weighted Days Normal Days Antecedent
PALM SPRINGS ASOS 33.8222, -116.5044 409.121 32.235 1745.368 70.767 8939 90

PALM SPRINGS 33.8275, -116.5097 424.869 0.476 15.748 0.222 2375 0
THOUSAND PALMS 0.7 W 33.8212, -116.3978 253.937 6.119 155.184 3.703 1 0

INDIO FIRE STN 33.7086, -116.2153 -20.997 18.367 430.118 16.165 30 0
DEEP CANYON LAB 33.6514, -116.3764 1200.131 13.905 791.01 17.256 8 0
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Data Forms 















































































































































  

 

Appendix D 
Review Area Photos 



APPENDIX D / REVIEW AREA PHOTOS 
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Photo 1. View of Transect (T)-1 collected at NWW-1b, facing southeast.  

 

Photo 2. View of OHWM-T-2 collected at NWW-1c, facing south. 
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Photo 3. View of OHWM-T-4 collected at an OHV road, facing east. 

 

Photo 4. View of OHWM-T-3 collected at NWW-1a, facing northwest. 
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Photo 5. View of OHWM-T-5 collected at a non-jurisdictional area, facing southwest. 

 

Photo 6. View of OHWM-T-6 collected at NWW-1, facing southwest. 
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Photo 7. View of non-jurisdictional area along OHWM-T-7 and MESA-T-04 in the western portion of the site, 

facing southeast. 

 

Photo 8. View of OHWM-T-8 collected at a non-jurisdictional area centrally located within the site, facing north. 
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Photo 9. View of a non-jurisdictional road in the eastern portion of the site, facing north. 

 

Photo 10. View of non-jurisdictional area within the southern portion of the site, facing southwest. 
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Photo 11. View of the southern portion of the site demonstrating no jurisdictional features, facing southwest. 

 

Photo 12. View of the southern portion of the site demonstrating no jurisdictional features, facing southwest. 
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Photo 13. View of OHWM-T-9 collected at NWW-1d, facing south.  

 

Photo 14. View of OHWM-T-10 within the off-site gen-tie and road alignment at the upstream portion of 

NWW-1b, facing southwest. 
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Photo 15. View of the off-site gen-tie alignment demonstrating no jurisdictional features, facing south. 

 

Photo 16. View of the off-site gen-tie alignment demonstrating no jurisdictional features, facing northwest. 
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Photo 17. View of OHWM-T-11 collected at a non-jurisdictional area within the western portion of the site, 

facing south/southwest. Sheet flows resulting from natural sloping topography. 

 

Photo 18. View of non-jurisdictional area within the southwestern portion of the site, facing south. Sheet flows 

resulting from natural sloping topography.  
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Photo 19. View of non-jurisdictional area along MESA-T-01 collected at an area adjacent to, but outside of 

NWW-1d within the western portion of the site, facing northwest. 

 

Photo 20. View of SDAM-T-2 near NWW-1 from the top down within the northwestern portion of the site, 

facing northeast.  
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Photo 21. View of SDAM-T-3 taken within NWW-1a from the top down within the northwestern portion of the site, 

facing north/northeast.  

 

Photo 22. View of MESA-T-6 taken in a non-jurisdictional area within the northern-central portion of the site, 

facing west/southwest.  
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Photo 23. View of SDAM-T-4 taken NWW-1b within the northeaster portion of the site, facing south/southeast. 

 



  

 

Appendix E 
Approved Jurisdictional Determination Form 



   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION  
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):   October 10, 2012 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: LA District, Marine Air Ground Task Force Training Command, 2012-
00589-CLH 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State: California County/parish/borough: San Bernardino City: near Amboy      
Center coordinates of site (lat/long in degree decimal format):  Lat. 34.47733° N, Long. -115.685° W.  
Name of nearest waterbody: Mesquite Lake 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): Southern Mojave, Lower Mojave Desert (HUC #18100100) 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: October 10, 2012    
 Field Determination.  Date(s): 

 
SECTION II:  SUMMARY OF FINDINGS  
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are no “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply):  
 
    TNWs, including territorial seas  
    Wetlands adjacent to TNWs  
    Relatively permanent waters1

    Non-RPWs that flow directly or indirectly into TNWs (no adjacent wetlands)  
 (RPWs) that flow directly or indirectly into TNWs  

    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs  
    Wetlands adjacent to but not directly abutting RPWs (with a surface connection) that flow directlyor indirectly into TNWs  
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs  
           Impoundments of jurisdictional waters  
    Isolated (interstate or intrastate) waters, including isolated wetlands  
 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:      width (ft) and/or       acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Pick List 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):2

   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to 
be not jurisdictional.  Explain:  

 

The Mesquite Lake Watershed is situated within the closed basin of the Southern Mojave Watershed. Mesquite Lake and its non-RPW 
tributaries function as an isolated intrastate system, which lacks the presence of a TNW. Moreover, Mesquite Lake and all tributaries to 
Mesquite Lake are NOT (a)(3) waters as defined by 33 CFR 328.3, as they do NOT meet criteria (a)(3)(i-iii) and since surface waters are 

                                                 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
2 Supporting documentation is presented in Section III.F. 



 

 

 

2 

NOT used for industrial or other commercial purposes by interstate commerce industries. Mesquite Lake is situated within California, San 
Bernardino County, near Amboy. Mesquite Lake covers an area exceeding 7,430-acres.   

Typical rainfall average in this area ranges from 3- to 5-inches. The groundwater level is near the surface of Mesquite Lake. Currently, there 
are no published commercial uses of the surface waters of any tributaries to Mesquite Lake, and the review of aerial photographs (Google 
Earth) also did not depict surface water usage of any drainages tributary to Mesquite Lake. Therefore, all tributaries to Mesquite Lake are 
NOT (a)(3) waters as defined by 33 CFR 328.3 (a)(3)(iiii). 

Mesquite Lake, as the terminus for all waters within the Mesquite Lake Watershed, is NOT a TNW. Moreover, Mesquite Lake is NOT an 
(a)(3)water as defined by 33 CFR 328.3. Mesquite Lake does NOT meet criteria (a)(3)(i-iii), as it: i) DOES NOT have use for surface water 
recreation or other purposes by foreign or interstate travelers, ii) DOES NOT have harvesting activities of fish or shellfish that may be sold in 
interstate or foreign commerce, and iii) DOES NOT have surface water industrial usage by industries in interstate commerce. Similar to the 
tributaries of Mesquite Lake, there are no published uses of Mesquite Lake surface waters, mining or otherwise, and there is lack of evidence 
of any commerce/commercial activity within Mesquite Lake based on the review of aerial photographs (Google Earth). Mesquite Lake has 
been determined to be an intrastate isolated water without a surface water connection to commerce, all tributaries to Mesquite Lake as part of 
the overall watershed system are also isolated and additionally have no nexus to commerce. Thus, the Mesquite Lake Watershed is an 
isolated watershed system that has no surface water connection to commerce.  

Based on the information above, the Corps concludes that all tributaries to Mesquite Lake are NONJURISDICTIONAL waters of the United 
States, since the waters are NOT tributary to either a TNW or an (a)(3) water and are NOT (a)(3) waters themselves.  

 
SECTION III:  CWA ANALYSIS 

 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summar izes infor mation regarding character istics of the tr ibutary and its adjacent wetlands, if any, and it helps 

determine whether  or  not the standards for  jur isdiction established under  Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody3

                                                 
3 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  

 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to deter mine if the 
waterbody has a significant nexus with a TNW. If the tr ibutary has adjacent wetlands, the significant nexus evaluation must 
consider  the tr ibutary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for  
analytical purposes, the tr ibutary and all of its adjacent wetlands is used whether  the r eview area identified in the JD request is 
the tr ibutary, or  its adjacent wetlands, or  both. If the JD covers a tr ibutary with adjacent wetlands, complete Section III.B.1 for  
the tr ibutary, Section III.B.2 for  any onsite wetlands, and Section III.B.3 for  all wetlands adjacent to that tr ibutary, both onsite 
and offsite. The deter mination whether  a significant nexus exists is deter mined in Section III.C below.  
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 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:  inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW4

  Tributary stream order, if known:      . 
:      . 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM5

      clear, natural line impressed on the bank  the presence of litter and debris   
 (check all indicators that apply):  

     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   

                                                 
4 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
5A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
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     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.6

 
  Explain:     .  

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 
 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
6Ibid.  
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  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
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1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.  
   Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally 

 
  Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs7

   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    

 that flow directly or indirectly into TNWs. 

 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:  

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.8

 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  
 

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  

                                                 
7See Footnote # 3.   
8 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
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E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 9

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
 

   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):  
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES.  
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: dated July 31, 2012. 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name: Online at http:// www.fws.gov/wetlands/Data/Mapper.html.. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:      

                                                 
9 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

8 

  Photographs:  Aerial (Name & Date):    Google Earth September 2012                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
.  
    or  Other (Name & Date):     .  

 Previous determination(s).  File no. and date of response letter:  
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):  

       
       

B.  ADDITIONAL COMMENTS TO SUPPORT JD: None. 
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