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Chapter 1. Introduction

This Initial Study (IS) evaluates the potential environmental effects of a proposed project for the
development of a new public park and extension of an existing creekside trail in the City of
Cupertino.

1.1 PROJECT BACKGROUND AND OVERVIEW

The 7.83-acre project site is situated on the east side of Cupertino, between Saratoga Creek and
the Lawrence Expressway. The City of Cupertino acquired the site with the intent to develop a
new park and extend the existing Saratoga Creek Trail.

The project site includes the existing alignment of what was described as Reach 5 of the San
Tomas Aquino / Saratoga Creek Trail Master Plan, prepared for the County of Santa Clara in
1999. The trail extends from the San Francisco Bay Trail near Highway 237 to Prospect Road in
San Jose. It parallels San Tomas Aquino Creek from Highway 237 to Monroe Street in Santa
Clara, north of the site. From there it follows roadways through Santa Clara, Cupertino and San
Jose before rejoining the creek corridor. From the project site, the trail follows the east bank of
the creek, paralleling Lawrence Expressway south across Bollinger Road to Murdock Park in San
Jose, then over city streets to its terminus at Prospect Road. Reach 5 is described in the San
Tomas Aquino / Saratoga Creek Trail Master Plan as extending from Pruneridge Avenue in Santa
Clara to Bollinger Road. On the proposed project site, the existing trail currently ends at a point
near the intersection of Lawrence Expressway and Mitty Way, where a locked gate prohibits
access.

The City of Cupertino has developed multiple citywide parks and planning documents to guide
development, including the Parks and Recreation System Master Plan, Bicycle Transportation
Plan, Pedestrian Transportation Plan, Climate Action Plan and General Plan. The proposed
Lawrence-Mitty Park and Trail Plan will be designed to align with the overall goals of each of these
plans. This Initial Study evaluates the environmental impacts of this Plan.

1.2 REGULATORY GUIDANCE

The California Environmental Quality Act (CEQA; Public Resources Code § 21000 et seq.) and
the CEQA Guidelines (14 CCR §15000 et seq.) establish the City of Cupertino (City) as the lead
agency for the project. The lead agency is defined in CEQA Guidelines Section 15367 as, “the
public agency which has the principal responsibility for carrying out or approving a project.” The
lead agency is responsible for preparing the appropriate environmental review document under
CEQA. The Cupertino City Council serves as the decision-making body for the City and is
responsible for adopting the CEQA document and approving the project.

CEQA Guidelines Section 15070 states a public agency shall prepare a proposed Negative
Declaration or a Mitigated Negative Declaration when:

1. The Initial Study shows that there is no substantial evidence, in light of the whole record
before the agency, that the project may have a significant effect on the environment, or

2. The Initial Study identifies potentially significant effects, but:

Lawrence-Mitty Park and Trail Project City of Cupertino
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¢ Reuvisions in the project plans made before a proposed Mitigated Negative Declaration
and Initial Study are released for public review would avoid the effects or mitigate the
effects to a point where no significant effects would occur, and

o There is no substantial evidence, in light of the whole record before the agency, that
the project as revised may have a significant effect on the environment.

Pursuant to Section 15070, the City has determined a Mitigated Negative Declaration is the
appropriate environmental review document for the Lawrence-Mitty Park and Trail Project.

To ensure that the mitigation measures and project revisions identified in a Mitigated Negative
Declaration (MND) are implemented, CEQA Guidelines Section 15097(a) requires the City to
adopt a program for monitoring or reporting on the revisions which it has required in the project
and the measures it has imposed to mitigate or avoid significant environmental effects. The City
shall prepare a Mitigation, Monitoring and Reporting Plan based on the mitigation measures
contained in this IS/MND.

1.3 LEAD AGENCY CONTACT INFORMATION

The lead agency for the project is the City of Cupertino. The contact person for the lead agency
is:

Susan Michael, CIP Manager

City of Cupertino Public Works Department
10300 Torre Avenue

Cupertino, CA 95014

Phone: (408) 777-3354 (Public Works)
SusanM@cupertino.gov

1.4 DOCUMENT PURPOSE AND ORGANIZATION

The purpose of this document is to evaluate the potential environmental effects of the Lawrence-
Mitty Park and Trail Project. This document is organized as follows:

e Chapter 1 — Introduction. This chapter introduces the project and describes the purpose
and organization of this document.

e Chapter 2 — Project Description. This chapter describes the project location, area, site,
objectives, and characteristics.

e Chapter 3 — Environmental Checklist and Responses. This chapter contains the
Environmental Checklist that identifies the significance of potential environmental impacts
(by environmental issue) and a brief discussion of each impact resulting from
implementation of the proposed project. This chapter also contains the Mandatory
Findings of Significance.

e Chapter 4 — List of Preparers. This chapter provides a list of those involved in the
preparation of this document.

e Appendices

Lawrence-Mitty Park and Trail Project City of Cupertino
Initial Study/MND February 2024
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Chapter 2. Project Description

21 PROJECT PURPOSE

The City of Cupertino has developed multiple Citywide parks and planning documents to guide
development, including the Parks and Recreation System Master Plan (PRSMP), Bicycle
Transportation Plan (BTP), Pedestrian Transportation Plan (PTP), Climate Action Plan (CAP) and
General Plan (GP). The proposed Lawrence-Mitty Park and Trail project will be designed to align
with the overall goals of each of these plans.

The 2020 PRSMP creates a cohesive strategy to guide future development, renovation, and
management of City parks, recreation facilities, and trails. It was developed after an extensive
public engagement process that helped assess community needs and goals while identifying
opportunities to meet those needs in the future. It notes that acquiring the Lawrence-Mitty site is
an opportunity to increase access to park space on the east side of Cupertino and prioritizes
extending the Saratoga Creek Trail northward to Stevens Creek Boulevard. Maps within the
PRSMP show the Lawrence-Mitty site as an opportunity for Natural Corridor Enhancements
(Creek/Riparian) and for Enhanced Pedestrian and Bike Connectivity.

2.2 PROJECT LOCATION AND SURROUNDING LAND USES

The project site is located on the east side of City of Cupertino, between Saratoga Creek and
Lawrence Expressway. Lawrence Expressway forms a portion of the City’s eastern boundary,
with the City of San Jose located on the east side of the roadway. The site extends from Calvert
Drive on the north to a point west of the intersection of Lawrence Expressway and Glentree Drive
(located in the City of San Jose) on the south. Existing land uses consist of single-family
residential to the west (on the west side of Saratoga Creek), located within Cupertino city limits,
and south, located within Cupertino and San Jose city limits, the [-280 freeway and campus
industrial to the north, located in the City of Santa Clara, and single- and multi-family residential
and Mitty High School to the east (across Lawrence Expressway), located in the City of San Jose.
A pedestrian/bike path and bridge extends from Sterling Barnhart Park, west of the site, over
Saratoga Creek and intersects the existing trail at approximately the middle of the site. This path
and bridge provide a pedestrian and bicycle connection to the trail from the existing residential
neighborhood to the west. The project location and surrounding uses are shown on Figure 2.2-1
and Figure 2.2-2.

Existing Conditions

As previously described, the site currently contains an existing paved multi-use trail, with benches
and landscaping supplementing the natural vegetation between the trail and the creek in the
southern portion of the site. This section of the trail and improvements were installed in
approximately 2002 (Cornerstone Earth Group, 2022). The topography is mounded along some
exterior portions of the creek corridor, facing Lawrence Expressway. A combination of masonry
soundwall and chain link fence separates the trail area from Lawrence Expressway. The trail
extends through the northern portion of the site and beginning just north of the intersection of
Lawrence Expressway and Mitty Way, the site contains broad open areas between the trail and
the creek. These areas also contain mounds along the edge of the riparian corridor. There are
also piles consisting of asphalt and concrete mixed with soil, remnants from the site’s previous
use by the Santa Clara County Roads and Airports Department as a disposal site for construction
and demolition waste. The County also used the site as a corporation yard for storage of rock and

Lawrence-Mitty Park and Trail Project City of Cupertino
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Photo 1. Viewing north along the existing Saratoga Creek Trail from the Bridge to Sterling Barnhart
Park

Photo 2. Viewing south along the existing Saratoga Creek Trail from the end of the existing soundwall
along Lawrence Expressway


rredlich
Text Box
Photo 1. Viewing north along the existing Saratoga Creek Trail from the Bridge to Sterling Barnhart Park
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Photo 2. Viewing south along the existing Saratoga Creek Trail from the end of the existing soundwall along Lawrence Expressway


Photo 3. Viewing northeast across the site from atop the berms along Saratoga Creek.

Photo 4. Existing berms, construction and demolition waste piles along the east side of the Saratoga Creek
corridor.


rredlich
Text Box
Photo 3. Viewing northeast across the site from atop the berms along Saratoga Creek.
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Photo 4. Existing berms, construction and demolition waste piles along the east side of the Saratoga Creek corridor.


Photo 5. Viewing southwest across the site from the northern maintenance entrance on Lawrence Expressway

Photo 6. Viewing northeast along the armored portion of the creek channel
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Photo 5. Viewing southwest across the site from the northern maintenance entrance on Lawrence Expressway
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Photo 6. Viewing northeast along the armored portion of the creek channel


Photo 7. Viewing north along the existing Saratoga Creek channel towards Calvert Drive.

Photo 8. Viewing north towards the proposed future trail connection area at the north end of the trail.
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Photo 7. Viewing north along the existing Saratoga Creek channel towards Calvert Drive.
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Photo 8. Viewing north towards the proposed future trail connection area at the north end of the trail.


Photo 10. Viewing northwest across Saratoga Creek towards existing residences on the west side of the creek.

Figure 2.2-7 Site Photos 9 and 10

Lawrence-Mitty Park and Trail Plan
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Photo 9. Viewing south along the creek channel from the top of the eastern bank.
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Photo 10. Viewing northwest across Saratoga Creek towards existing residences on the west side of the creek.


Photo 11. View of the existing crosswalk at Lawrence Expressway and Mitty Way from the project site.

Photo 12. Viewing northeast from the existing Saratoga Creek Trail towards the southern maintenance entrance
on Lawrence Expressway.

Figure 2.2-9 Site Photos 11 and 12
Lawrence-Mitty Park and Trail Plan
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Photo 11. View of the existing crosswalk at Lawrence Expressway and Mitty Way from the project site. 
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Photo 12. Viewing northeast from the existing Saratoga Creek Trail towards the southern maintenance entrance on Lawrence Expressway.
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2.3 PROJECT ELEMENTS

The goal of the Lawrence-Mitty Park and Trail Project is to transform the recently acquired subject
vacant site and existing trail corridor into a meaningful recreation resource for the Cupertino
community. The community-driven design includes extending the existing multi-use trail along
Saratoga Creek and providing a new 2.8-acre park with open space, enhanced riparian and
upland plantings, extended bike trail, soft surface trails, play opportunities, shade, seating, and a
berm separating it from the adjacent expressway (see Figure 2.3-1 and Figure 2.3-2). The
community-driven design elements include:

e Extending the existing multi-use trail along Saratoga Creek, attracting bicyclists and
pedestrians to the park;

e Soft surface trails for exercise and enjoyment of the natural area;

e Play features that build on the offerings at Sterling Barnhart, including nest swings, a log
and boulder seating circle and a climbing rock;

¢ Shaded benches and picnic tables for resting and small gatherings

e Several creekside bench overlooks to provide shady resting places with views towards the
creek and riparian plantings;

e One creekside deck overlook to provide a close-up view into the creek;

o Visible stormwater improvements, with a dry creek collecting and routing runoff water to
the bioretention area for treatment and improving the water quality of the creek;

e Additional riparian plantings east of the existing riparian zone along the creek;

¢ New upland plantings between the riparian edge and expressway, replacing the paved
staging area with shade trees and native species;

¢ An open meadow with native grasses and wildflowers;

e A landscape berm with trees, as both a visual barrier to the expressway and for noise
reduction.

e Space set aside for a future restroom
¢ Maintenance access/trail turnaround for a future bicycle connection to the North

Operations

Per City regulations, the proposed park and trail would be open from sunrise to a half hour after
sunset. The Cupertino Municipal Code, Chapter 13.04, Parks Section 13.04.190, Closing Hours
— Prohibitions, states that no person shall remain, stay, or loiter in any public park between the
hours of 10:00 p.m. and 6:00 a.m., unless otherwise posted at the public park.

Lawrence-Mitty Park and Trail Project City of Cupertino
Initial Study/MND February 2024
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Construction

The project is estimated to disturb a total of approximately three acres of land. Earthwork
quantities are estimated in cubic yards (CY) as follows:

e Approximate Cut (reusable): 3,090 CY
o Approximate Fill Needed: 2,900 CY

Total cut for off-haul purposes is estimated at approximately 700 cubic yards of material, which
would consist of 650 CY of surface layer of asphalt and approximately 50 CY of lead-contaminated
soil (see Chapter 3.9 Hazards and Hazardous Materials for further details regarding lead
contamination).

Staging for construction would occur on the previously disturbed portions of the project site. Public
road or lane closures are not anticipated to accommodate the proposed construction. The
contractor will be required to prepare a construction logistics plan to coordinate construction and
maintain access and safety during construction.

The project must comply with Chapter 10.48.053 (Community Noise Control - Grading,
Construction, and Demolition) and Chapter 17.04 (Environmental Standards) of the Municipal
Code, which:

e Limits grading, construction, and demolition from 7:00 a.m. to 8:00 p.m. on weekdays and
9:00 a.m. to 6:00 p.m. on weekends provided equipment noise does not exceed 87 dBA
at a distance of 25 feet or 80 dBA on any nearby property.

e Limits grading, construction, demolition and utility work conducted within 750 feet of a
residential to 7:00 a.m. to 8:00 p.m. on weekdays.

In addition, the activity must meet one of the following two criteria:

1. No individual device produces a noise level more than 87 dBA at a distance of 25 feet
(7.5 meters); or

2. The noise level on any nearby property does not exceed 80 dBA.

This section also prohibits construction activities within seven hundred fifty feet of a residential
area on Saturdays, Sundays and holidays, and during the nighttime period (8:00 p.m. to midnight,
and from midnight to 7:00 a.m., and periods on weekends from 6:00 p.m. to midnight and from
midnight to 9:00 a.m.), unless it meets the nighttime standards of Section 10.48.040.

Lawrence-Mitty Park and Trail Project City of Cupertino
Initial Study/MND February 2024
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2.4 STANDARD DESIGN AND CONSTRUCTION MEASURES

The City has incorporated the following Standard Designs and Construction Measures into the
planning, design, construction, operation, and maintenance of the proposed project to minimize
the potential adverse effects of the project on the surrounding community and the environment.
These Standard Design and Construction Measures will be included in project construction
drawings and/or specifications and as such are considered a part of the project and are not
considered mitigation measures.

Table 2.4-1: Standard Design and Construction Measures

Impact Section

Standard Design and Construction Measure

Air Quality

Fugitive Dust. To reduce potential fugitive dust that may be
generated by project construction activities, the City or its
contractor shall implement the following BAAQMD basic
construction measures when they are appropriate:

All exposed surfaces (e.g., parking areas, staging areas,
soil piles, graded areas, and unpaved access roads) shall
be watered two times per day.

All haul trucks transporting soil, sand, or other loose
material off-site shall be covered.

All visible mud or dirt trackout onto adjacent public roads
shall be removed using wet power vacuum street
sweepers at least once per day. The use of dry power
sweeping is prohibited.

All vehicle speeds on unpaved roads shall be limited to 15
mph.

All roadways, driveways, and sidewalks to be paved shall
be completed as soon as possible. Building pads shall be
laid as soon as possible after grading unless seeding or
soil binders are used.

All excavation, grading, and/or demolition activities shall
be suspended when average wind speeds exceed 20
mph.

All trucks and equipment, including their tires, shall be
washed off prior to leaving the site. Unpaved roads
providing access to sites located 100 feet or further from a
paved road shall be treated with a 6- to 12-inch layer of
compacted layer of wood chips, mulch, or gravel.

Lawrence-Mitty Park and Trail Project

Initial Study/MND

City of Cupertino
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¢ Publicly visible signs shall be posted with the telephone
number and name of the person to contact at the lead
agency regarding dust complaints. This person shall
respond and take corrective action within 48 hours. The
Air District's General Air Pollution Complaints number
shall also be visible to ensure compliance with applicable
regulations.

Air Quality

Construction Emission Reduction/Energy Efficiency Best
Management Practices. — To reduce construction equipment
related fuel consumption and emissions of criteria air pollutants,
toxic air contaminants, and GHGs, the City shall implement the
following best management practices:

o Where possible, electrical service shall be provided to
construction work areas to avoid the need to power
equipment with generators.

Geology/Paleontological
Resources

Standard Permit Condition. The following measures, per
Cupertino Municipal Code Chapter 17.04.050H, shall be applied
to development of the project site to reduce and/or avoid impacts
to paleontological resources:

e If paleontological resources are encountered during
ground disturbing and/or other construction activities, all
construction shall be temporarily halted or redirected to
allow a qualified paleontologist, which shall be retained by
the project applicant, to assess the find for significance. If
paleontological resources are found to be significant, the
paleontological monitor shall determine appropriate
actions, in coordination with a qualified paleontologist, City
staff, and property owner. Appropriate actions may
include, but are not limited to, a mitigation plan formulated
pursuant to guidelines developed by the Society of
Vertebrate Paleontology and implemented to appropriately
protect the significance of the resource by preservation,
documentation, and/or removal, prior to recommencing
activities. Measures may include, but are not limited to,
salvage of unearthed fossil remains and/or traces (e.g.,
tracks, trails, burrows); screen washing to recover small
specimens; preparation of salvaged fossils to a point of
being ready for curation (e.g., removal of enclosing matrix,
stabilization and repair of specimens, and construction of
reinforced support cradles); and identification, cataloging,
curation, and provision for repository storage of prepared
fossil specimens.

Lawrence-Mitty Park and Trail Project City of Cupertino
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Hydrology/Water Quality

Erosion Control. Park projects will be designed in accordance
with the most current Chapter 9.18: Stormwater Pollution
Prevention and Watershed Protection of the Cupertino Municipal
Code, as applicable, and the most current Municipal Regional
Stormwater NPDES permit. Projects will be constructed in
accordance with the most current version of Section 7.20: Storm
Water Pollution Control of the General Conditions of the City’s
Public Works contract documents. Construction plans will include
the City of Cupertino, Public Works Department “Construction
Best Management Practices” plan sheet.

Green Stormwater Infrastructure. The project will be designed
consistent with the Santa Clara Valley Urban Runoff Pollution
Prevention Program’s Green Stormwater Infrastructure Handbook
(adopted Sep. 2019).

General Permit for Construction Activity. The project disturbs
more than one acre of land and therefore requires compliance with
the requirements of the California General Permit For Stormwater
Discharges associated with Construction Activity (Permit No.
CASO000002). The Construction General Permit requires the filing
of a Notice of Intent (NOI) with the State Water Resources Control
Board (SWRCB) and preparation and implementation of a
Stormwater Pollution Prevention Plan (SWPPP) during
construction.

In order to meet the requirements of the National Pollutant
Discharge Elimination System (NPDES) program for construction,
construction contractors shall install and maintain appropriate
BMPs, as shown in the erosion control plans and in accordance
with the SWPPP, on all construction projects. BMPs shall be
installed in accordance with industry recommended standards,
and/or in accordance with the Construction General Permit issued
by the state. sediment, construction materials, debris and wastes,
and other pollutants must be retained on site and may not be
transported from the site via sheet flow, swales, area drains,
natural drainage courses, wind, or vehicle tracking to the extent
feasible. Under direction of the Contractor's qualified SWPPP
practitioner (QSP), erosion and/or sediment control devices shall
be modified as needed as the project progresses to ensure
effectiveness. The contractor shall download and keep a copy of
the SWPPP on site and available for review throughout the entire
construction period.

Best Management Practices. To prevent stormwater pollution
and minimize potential sedimentation shall be applied to project
construction, including but not limited to the following:

Lawrence-Mitty Park and Trail Project City of Cupertino

Initial Study/MND
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Burlap bags filled with drain rock shall be installed around
storm drains to route sediment and other debris away from
the drains.

Earthmoving or other dust-producing activities shall be
suspended during periods of high winds.

All exposed or disturbed soil surfaces shall be watered at
least twice daily to control dust, as necessary.

Stockpiles of soil or other materials that can be blown by
the wind shall be watered or covered.

All trucks hauling soil, sand, and other loose materials
shall be covered and all trucks shall maintain at least two
feet of freeboard.

All paved access roads, parking areas, staging areas, and
residential streets adjacent to the construction sites shall
be swept daily (with water sweepers).

Vegetation in disturbed areas shall be replanted as quickly
as possible.

All unpaved entrances to the site shall be filled with rock to
remove mud from tired prior to entering City streets. A tire
wash system shall be installed if requested by the City.

Noise Construction Noise. Project construction shall be restricted to
the hours of 7:00 a.m. to 5:00 p.m. on weekdays and 9:00 a.m. to
4:00 p.m. on weekends. This is consistent with and more
restrictive of the City’s Municipal Code requirements as follows:

Chapter 10.48.051, Landscape Maintenance Activities,
states that the use of motorized equipment for landscape
maintenance activities for public schools, public and
private golf courses, and public facilities is limited to the
hours of 7:00 a.m. to 8:00 p.m. on weekdays and 7:00 a.m.
to 6:00 p.m. on weekends and holidays.

Chapter 10.48.053, Grading, Construction, and Demolition
sets forth standards for construction-related noise:

o 1. Grading, construction and demolition activities
shall be allowed to exceed the noise limits of
Section 10.48.040 during daytime hours (7:00 a.m.
to 8:00 p.m. on weekdays and 9:00 a.m. to 6:00
p.m. on weekends) provided that the equipment
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utilized has high-quality noise muffler and
abatement devices installed and in good condition,
and the activity meets one of the following two
criteria: 1) No individual device produces a noise
level more than 87 dBA at a distance of 25 feet; or
2) The noise level on any nearby property does not
exceed 80 dBA.

o 2. Grading, street construction, demolition, and
underground utility work are prohibited within 750
feet of a residential area on weekends, holidays,
and during the nighttime period (8:00 p.m. to 7:00
a.m. on weekdays and 6:00 p.m. to 9:00 a.m. on
weekends). This restriction does not apply to
emergency work activities as defined by Section
10.48.030 of the Municipal Code.

o 3. Construction, other than street construction (and
certain emergency work activities), is prohibited on
holidays.

o 4. Construction, other than street construction (and
certain emergency work activities) is prohibited
during nighttime periods unless it meets the
nighttime standards in Section 10.48.040.

Park Usage Noise. Chapter 13.04, Parks Chapter 13.04.190,
Closing Hours — Prohibitions, states that no person shall remain,
stay, or loiter in any public park between the hours of 10:00 p.m.
and 6:00 a.m., unless otherwise posted at the public park.

Transportation Traffic Control - For all construction projects affecting vehicle,
bicycle, or pedestrian circulation patterns, the contractor will
provide vehicle traffic control measures to ensure safety and
vehicle flow during construction, and which ensure public safety
and provide for adequate access to public rights-of-way during
construction. All construction projects will require the construction
contractor to comply with the most current version of Section 7.21
Traffic Control and Public Safety of the General Conditions of the
City’s Public Works contract documents which require contractors
to give adequate warning to the public of construction and to
maintain access to public rights-of-way during construction.

In addition to the measures listed in Table 2.4-1, the City uses several documents to specify
standard measures for City sponsored construction projects. These standard measures are
specified in City construction contracts and serve to eliminate or reduce environmental impacts
associated with construction projects, some of which are intended to ensure the City complies
with state and federal laws regarding air emissions, stormwater pollution prevention, and
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hazardous materials handling and storage at construction sites. These measures are found in the
documents listed below.

The current City documents containing standard measures consist of:

o Department of Public Works Construction Best Management Practices (BMPs) for
Stormwater Pollution Prevention and Water Course Protection (pursuant to City Municipal
Code Chapter 9.18) (dated September 1, 2016)

o City of Cupertino Public Works Department, Standard Details for Construction within City
right-of-way. Undated.

o City of Cupertino Public Works Contract Documents, General Conditions of Project
Manual (standard construction contract language)

These documents can be found at: https://www.cupertino.org/our-city/departments/public-
works/permitting-development-services/engineering-standards-policies-procedures.

Lawrence-Mitty Park and Trail Project City of Cupertino
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Chapter 3. Environmental Checklist and Responses

1.

2,

10.

11.

Project Title: Lawrence-Mitty Park and Trail Project

Lead Agency Name and Address: City of Cupertino, 10300 Torre Avenue, Cupertino, CA
95014

Contact Person and Phone Number: Susan Michael, (408) 777-3354 (Public Works)

Project Location: West Side of Lawrence Expressway, between Calvert Drive and Mitty
Way

Project Sponsor’s Name and Address: Same as Lead Agency
General Plan Designation: Public Parks and Open Space
Zoning: N/A

Description of the Project: The project consists of a plan for the development of a new
public park and extension of the existing Saratoga Creek Trail on an approximately 7.8-acre
site, located along the west side of Lawrence Expressway, south of Interstate 280 and
adjacent to Saratoga Creek in the City of Cupertino.

Surrounding Land Uses and Setting: The 7.83-acre project site is situated at the eastern
boundary of the City of Cupertino, adjacent to the City of San Jose, between Saratoga Creek
and the Lawrence Expressway, south of Interstate 280. The City of Cupertino acquired the
site with the intent to develop a new park and extend the existing Saratoga Creek Trail,
which currently terminates at the project site. The site is vacant, and contains piles of
construction and demolition waste, consisting mostly of asphalt and concrete mixed with
soil. The Saratoga Creek riparian corridor occupies the westerly side of the site. Surrounding
land uses include single family residential neighborhoods and a public park (Sterling
Barnhardt Park) to the west across Saratoga Creek, the Interstate 280 freeway corridor to
the north, multi-family housing to the east across Matty Way, and single family residential
and the Saratoga Creek Trail to the south. An existing pedestrian/bicycle bridge over
Saratoga Creek provides access to the site from Sterling Barnhardt Park and the residential
neighborhood to the west.

Other public agencies whose approval is required: Santa Clara Valley Water District
(Valley Water), California Department of Fish and Wildlife and San Francisco Bay Regional
Water Quality Control Board.

Have California Native American tribes traditionally and culturally affiliated with the
project area requested consultation pursuant to Public Resources Code section
21080.3.1? If so, is there a plan for consultation that includes, for example, the
determination of significance of impacts to tribal cultural resources, procedures
regarding confidentiality, etc.? On May 28,2021, the Tamien Nation of the Greater Santa
Clara County requested consultation with the City pursuant to PRC section 21080.3.1.
Outreach to the Tamien Nation was made and a response was received by Tamien Nation
Chairperson Quirina Luna Geary. Additional outreach letters were sent to local area tribes

Lawrence-Mitty Park and Trail Project City of Cupertino
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ENVIRONMENTAL FACTORS POTENTIALLY AFFECTED
The environmental factors checked below would be potentially affected by this project, involving
at least one impact that is a “Potentially Significant Impact” as indicated by the checklist on the
following pages.

on January 9, 2024. No requests for consultation from any other tribes have been received.
There is no formal plan for consultation currently in place.

Greenhouse Gas

[ ]| Aesthetics [] Emissions [ ] | Public Services

= 'Ig\grr:ecslftlr?g(la:ggrces - I\H/sz:rri(;lssand Hazardous | < Recreation

[] Air Quality [ Hydrology/Water Quality [ Transportation

B Biological Resources [ Land Use/Planning X Tribal Cultural Resources
DI Guttural Resources L | Mineral Resources L] | Utilities/Service Systems
L Energy L] Noise [] Wildfire

[ Geology/Soils N Population/Housing [ ggﬂﬂi‘:&gmdings of
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DETERMINATION: (To be completed by the Lead Agency)
On the basis of this initial evaluation:

[] | find that the proposed project COULD NOT have a significant effect on the
environment, and a NEGATIVE DECLARATION will be prepared.

X | find that although the proposed project COULD have a significant effect on the
environment, there WILL NOT be a significant effect in this case because revisions in
the project have been made by or agreed to by the project proponent. A MITIGATED
NEGATIVE DECLARATION will be prepared.

[] | find that the proposed project MAY have a significant effect on the environment, and
an ENVIRONMENTAL IMPACT REPORT is required.

[] | find that the proposed project MAY have a “potentially significant impact” or
“potentially significant unless mitigated” impact on the environment, but at least one
effect 1) has been adequately analyzed in an earlier document pursuant to applicable
legal standards, and 2) has been addressed by mitigation measures based on the
earlier analysis as described on attached sheets. An ENVIRONMENTAL IMPACT
REPORT is required, but it must analyze only the effects that remain to be addressed.

[] | find that although the proposed project could have a significant effect on the
environment, because all potentially significant effects (a) have been analyzed
adequately in an earlier EIR or NEGATIVE DECLARATION pursuant to applicable
standards, and (b) have been avoided or mitigated pursuant to that earlier EIR or
NEGATIVE DECLARATION, including revisions or mitigation measures that are
imposed upon the proposed project, nothing further is required.

Signature Date

Director of Public Works

Lawrence-Mitty Park and Trail Project City of Cupertino
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EVALUATION OF ENVIRONMENTAL IMPACTS

1.

A brief explanation is required for all answers except “No Impact’ answers that are
adequately supported by the information sources a lead agency cites in the parentheses
following each question. A “No Impact” answer is adequately supported if the referenced
information sources show that the impact simply does not apply to projects like the one
involved (e.g., the project falls outside a fault rupture zone). A “No Impact” answer should
be explained where it is based on project-specific factors as well as general standards (e.g.,
the project will not expose sensitive receptors to pollutants, based on a project-specific
screening analysis).

All answers must take account of the whole action involved, including off-site as well as on-
site, cumulative as well as project-level, indirect as well as direct, and construction as well
as operational impacts.

Once the lead agency has determined that a particular physical impact may occur, then the
checklist answers must indicate whether the impact is potentially significant, less than
significant with mitigation, or less than significant. “Potentially Significant Impact” is appro-
priate if there is substantial evidence that an effect may be significant. If there are one or
more “Potentially Significant Impact” entries when the determination is made, an EIR is
required.

“Negative Declaration: Less Than Significant with Mitigation Incorporated” applies where
the incorporation of mitigation measures has reduced an effect from “Potentially Significant
Impact” to a “Less Than Significant Impact.” The lead agency must describe the mitigation
measures, and briefly explain how they reduce the effect to a less than significant level
(mitigation measures from “Earlier Analyses,” as described in 5. below, may be cross-
referenced).

Earlier analyses may be used where, pursuant to the tiering, program EIR, or other CEQA
process, an effect has been adequately analyzed in an earlier EIR or negative declaration
(Section 15063(c)(3)(D)). In this case, a brief discussion should identify the following:

a. Earlier Analysis Used. Identify and state where they are available for review.

b.  Impacts Adequately Addressed. Identify which effects from the above checklist were
within the scope of and adequately analyzed in an earlier document pursuant to
applicable legal standards, and state whether such effects were addressed by
mitigation measures based on the earlier analysis.

c. Mitigation Measures. For effects that are “Less Than Significant with Mitigation
Measures Incorporated,” describe the mitigation measures which were incorporated
or refined from the earlier document and the extent to which they address site-specific
conditions for the project.

Lead agencies are encouraged to incorporate into the checklist references to information
sources for potential impacts (e.g., general plans, zoning ordinances). Reference to a
previously prepared or outside document should, where appropriate, include a reference to
the page or pages where the statement is substantiated.

Lawrence-Mitty Park and Trail Project City of Cupertino
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7.  Supporting Information Sources. A source list should be attached, and other sources used
or individuals contacted should be cited in the discussion.

8.  Thisis only a suggested form, and lead agencies are free to use different formats; however, lead
agencies should normally address the questions from this checklist that are relevant to a
project’s environmental effects in whatever format is selected.

9.  The explanation of each issue should identify:

a. the significance criteria or threshold, if any, used to evaluate each question; and

b. the mitigation measure identified, if any, to reduce the impact to less than significance.

Lawrence-Mitty Park and Trail Project City of Cupertino
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3.1 AESTHETICS

Potentially . Le_s_s Than_ Less Than
. e Significant with L No
Significant o Significant
Mitigation Impact
Impact Impact
Incorporated
Would the project:*
a) Have a substantial adverse effect on a I:I I:I |X| I:I

scenic vista?

b) Substantially damage scenic resources,
including, but not limited to, trees, rock

outcroppings, and historic buildings within a D D D |X|
state scenic highway?

c) In non-urbanized areas, substantially
degrade the existing visual character or
quality of public views of the site and its
surroundings? (Public views are those that are
experienced from publicly accessible vantage |:| |:| |X| |:|
points.) If the project is in an urbanized area,
would the project conflict with applicable
zoning and other regulations governing scenic
quality?

d) Create a new source of substantial light or
glare which would adversely affect day or [] [] [] X
nighttime views in the area?

*Except as provided in Public Resources Code Section 21099

3.1.1 Environmental Setting

The City of Cupertino is situated on the mid-peninsula in the south Bay Area. Cupertino borders
San Jose and Santa Clara to the east, Saratoga to the south, and Sunnyvale and Los Altos to the
north. As of the 2010 census, the City had a land area of 11.26 square miles (U.S. Census Bureau
2010). The topography of the City and the surrounding vicinity is generally flat because the City
lies in the west-central part of the Santa Clara Valley, which has a broad, mostly flush alluvial
plain that extends southward from San Francisco Bay. Linda Vista Park is the only City park not
situated on largely flat land. The Santa Cruz Mountains rise up to the west and provide a visual
backdrop for the majority of the City. Cupertino is further defined by its largely urban setting.

Scenic Highway Corridors

The California Scenic Highway Program (Streets and Highway Code, Sections 260 through 263)
is managed by the California Department of Transportation (Caltrans). The program is intended
to protect and enhance the natural scenic beauty of California highways and adjacent corridors
through special conservation treatment. There are no state-designated scenic highways within
the City. The nearest official state-designated scenic highway is SR 9, located approximately 5.2
miles south of the project site.

Lawrence-Mitty Park and Trail Project City of Cupertino
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Sensitive Scenic and Visual Resources

The City defines scenic vistas and scenic corridors in the following manner (page 4.1-21 of
General Plan EIR):

“Scenic corridors are considered a defined area of landscape, viewed as a single entity
that includes the total field of vision visible from a specific point, or series of points along
a linear transportation route. Public view corridors are areas in which short-range,
medium-range and long-range views are available from publicly accessible viewpoints,
such as from city streets. However, scenic vistas are generally interpreted as long-range
views of a specific scenic feature (e.g., open space lands, mountain ridges, bay, or ocean
views).”

The eastern part of Cupertino is relatively flat, whereas the western part of the city is characterized
by changes in topography as it slopes into the Santa Cruz Mountains. Because Cupertino is
largely built out, views of scenic vistas within the City are limited. However, given the flat nature
of the majority of the City, views of the Santa Cruz Mountain Range can be captured from portions
of major roadway corridors such as Stevens Creek Boulevard and Homestead Road. Views of
the Santa Cruz Mountains are likely to increase as a person travels towards the foothills in the
western and southern areas of the City.

The City has not designated any major roadways or any other streets/areas in the City as scenic
corridors or as being part of a scenic vista. While the General Plan does not specifically address
scenic corridors or vistas, it recognizes the views of the foothills (i.e., Montebello) and ridgelines
of the Santa Cruz Mountains to the west and other natural features that surround the City as
important resources (City of Cupertino 2014).

3.1.2 Regulatory Setting

City of Cupertino General Plan

The Cupertino General Plan: Community Vision 2015 — 2040 (2014) sets the City’s policy direction
in a number of areas including land use, mobility, housing, open space, infrastructure, public
health and safety, and sustainability. The Land Use and Community Character Element contains
policies that guide future physical change in Cupertino. Land Use and Community Character
Element policies relevant to the proposed project include:

Policy LU-3.1: Site Planning. Ensure that project sites are planned appropriately to create
a network of connected internal streets that improve pedestrian and bicycle access,
provide public open space and building layouts that support city goals related to
streetscape character for various Planning Areas and corridors.

Policy LU-4.1: Street and Sidewalks. Ensure that the design of streets, sidewalks and
pedestrian and bicycle amenities are consistent with the vision for each Planning Area
and Complete Streets policies.

Policy LU-5.3: Enhance Connections. Look for opportunities to enhance publicly-
accessible pedestrian and bicycle connections with new development or redevelopment.

Lawrence-Mitty Park and Trail Project City of Cupertino
Initial Study/MND February 2024



Page 30 Environmental Checklist and Responses

Policy LU-11.1: Connectivity. Create pedestrian and bicycle access between new
developments and community facilities. Review existing neighborhood circulation to
improve safety and access for students to walk and bike to schools, parks, and community
facilities such as the library.

3.1.3 Impact Discussion
Would the project:
a) Have a substantial adverse effect on a scenic vista?

Less than Significant Impact. For purposes of determining significance under CEQA, a scenic
vista is defined as a viewpoint that provides expansive views of a highly valued landscape for the
benefit of the public. The Cupertino General Plan has not designated any major roadways or any
other streets/areas in the City as scenic corridors or as being part of a scenic vista. There are no
officially designated scenic vista points in the Cupertino planning area and there are no officially
designated scenic highways in Cupertino. Significant visual resources in the area include the
Santa Cruz Mountains, which form a distinctive backdrop to the City looking west.

The proposed new park site, though currently inaccessible to the public, provides minimal views
of the Santa Cruz Mountains. Views from the project site are predominantly of Lawrence
Expressway and existing residential development to the east, and the existing Saratoga Creek
corridor to the west. Views of the Santa Cruz Mountains are largely obstructed by existing trees
along the creek and existing trail corridor and sound barrier walls along the Expressway.

Construction activities on the site would be visible to motorists traveling on Lawrence Expressway
and from residences east of the expressway. However, they would be temporary, and all
construction equipment and signage would be removed from the site following completion of the
proposed park and trail improvements.

Overall, the proposed project, including new park and trail amenities and plantings, would not
have a substantial adverse effect on existing scenic vistas because existing views of scenic vistas
are minimal and construction activities would be temporary in nature. In the long term, the project
would enhance the existing site, which includes barren spaces, piles of soil and concrete rubble
and debris, and homeless encampments. This impact would be considered less than significant.

b) Substantially damage scenic resources, including, but not limited to, trees, rock
outcroppings, and historic buildings within a state scenic highway?

No Impact. The project alignment is not visible from an officially designated state scenic highway.
The closest officially designated state scenic highway to project site is State Route (SR) 9, located
approximately 4.4 miles southwest of the project site in Saratoga. Therefore, the project would
not damage scenic resources within a state scenic highway. The segment of I-280 extending west
from Interstate 880 to the Santa Clara/San Mateo County line, located approximately 150 feet
north of the northerly terminus of the project site, is eligible for designation as a state scenic
highway; however, it does not yet have official designated status.

As described under criterion a), the project site currently provides minimal views of the Santa
Cruz Mountains to the west. All project elements, except for new tree plantings, would be at or
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near ground level, and therefore would not obstruct existing minimal scenic views. Because the
project does not affect scenic resources within a state scenic highway, there would be no impact.

¢) In non-urbanized areas, substantially degrade the existing visual character or
quality of public views of the site and its surroundings? (Public views are those
that are experienced from publicly accessible vantage point.) If the project is in
an urbanized area, would the project conflict with applicable zoning and other
regulations governing scenic quality?

Less than Significant Impact. The proposed project consists of constructing new park and trail
amenities along the Saratoga Creek riparian corridor. Park and trail facilities at the northern end
of the project site would be constructed predominantly at ground level and would be visible from
the adjacent Lawrence Expressway. An existing soundwall along the eastern side of the
Expressway would limit ground-level views of the site from the existing residential neighborhood
east of the soundwall. Construction equipment would be visible at various locations on the site
only for the duration of the construction period. No permanent significant degradation of the
existing visual character or quality of the site is anticipated. Rather, the project is anticipated to
permanently enhance the scenic quality of the site by adding new, attractive trail amenities and
new landscaping. The proposed extension of the existing multi-use San Tomas Aquino/Saratoga
Creek Trail through the site is consistent with General Plan Policies LU-4.1, 5.3 and 11.1 which
promote the creation of appropriately designed and publicly accessible pedestrian and bicycle
connections between new and existing development and community facilities. Therefore, the
impact is considered less than significant.

d) Create a new source of substantial light or glare which would adversely affect
day or nighttime views in the area?

No Impact. The proposed project would not include the installation of lights or involve any night
time construction.

Lawrence-Mitty Park and Trail Project City of Cupertino
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3.2 AGRICULTURAL AND FOREST RESOURCES

Potentially . Le_s.s Than_ Less Than
C Significant with . No
Significant e Significant
Mitigation Impact
Impact Impact
Incorporated

Would the project™:

a) Convert Prime Farmland, Unique Farmland,
or Farmland of Statewide Importance
(Farmland) as shown on the maps prepared

pursuant to the Farmland Mapping and |:| |:| |:| &
Monitoring Program of the California Resources
Agency, to non-agricultural use?

b) Conflict with existing zoning for agricultural
use or a Williamson Act contract? D D D |X|

c) Conflict with existing zoning for, or cause
rezoning of, forest land (as defined in Public
Resources Code Section 12220(g)), timberland
(as defined by Public Resources Code Section [] [] [] |X|
4526), or timberland zoned Timberland
Production (as defined by Government Code
Section 51104(g))?

d) Result in the loss of forest land or conversion
of forest land to non-forest use? D D D &

e) Involve other changes in the existing
environment which, due to their location or
nature, could result in conversion of Farmland [] [] [] X
to non-agricultural use or conversion of forest
land to non-forest use?

*In determining whether impacts to agricultural resources are significant environmental effects, lead agencies
may refer to the California Agricultural Land Evaluation and Site Assessment Model (1997) prepared by the
California Dept. of Conservation as an optional model to use in assessing impacts on agriculture and farmland.
In determining whether impacts to forest resources, including timberland, are significant environmental
effects, lead agencies may refer to information compiled by the California Department of Forestry and Fire
Protection regarding the state’s inventory of forest land, including the Forest and Range Assessment Project
and the Forest Legacy Assessment project; and forest carbon measurement methodology provided in Forest
Protocols adopted by the California Air Resources Board.

3.2.1 Environmental Setting

The project site is located in the City of Cupertino and all proposed project improvements would
occur within an existing, urban area. The California Department of Conservation Farmland
Mapping and Monitoring Program identifies the area as Urban and Built-up Land (California
Department of Conservation 2021).

Lawrence-Mitty Park and Trail Project City of Cupertino
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3.2.2 Impact Discussion

Would the project:

a)

b)

Convert Prime Farmland, Unique Farmland, or Farmland of Statewide Importance
(Farmland) as shown on the maps prepared pursuant to the Farmland Mapping and
Monitoring Program of the California Resources Agency, to non-agricultural use?

Conflict with existing zoning for agricultural use or a Williamson Act contract?

Conflict with existing zoning for, or cause rezoning of, forest land (as defined in
Public Resources Code Section 12220(g)), timberland (as defined by Public
Resources Code Section 4526), or timberland zoned Timberland Production (as
defined by Government Code Section 51104(g))?

Result in the loss of forest land or conversion of forest land to non-forest use?

Involve other changes in the existing environment which, due to their location or
nature, could result in conversion of Farmland to non-agricultural use or
conversion of forest land to non-forest use?

No Impact. (Responses a — e). The proposed project would not impact Prime Farmland, Unique
Farmland, Farmland of Statewide Importance, forest land, or land under a Williamson Act contract
as none are present on site (California Department of Conservation 2018). The project would not
convert or cause the conversion of any farmland or forest land to a non-agricultural/non-forest
use because the project site is within urban and built-up land surrounded by urban uses. Thus,
the project would not result in impacts to any agricultural or forestry resources.

Lawrence-Mitty Park and Trail Project City of Cupertino
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3.3 AIR QUALITY

Potentially . Le_s_s Than_ Less Than
L. Significant with . No
Significant e Significant
Mitigation Impact
Impact Impact
Incorporated
Would the project*:
a) Conflict with or obstruct implementation of
the applicable air quality plan? D D D |X|
b) Result in a cumulatively considerable net
increase of any criteria pollutant for which the
project region is non-attainment under an |:| |:| |X| |:|
applicable federal or state ambient air quality
standard?
c) Expose sensitive receptors to substantial
pollutant concentrations? D D |X| D
d) Result in other emissions (such as those
leading to odors) adversely affecting a |:| |:| |X| |:|
substantial number of people?

*Where available, the significance criteria established by the applicable air quality management district or air
pollution control district may be relied upon to make the following determinations.

3.3.1 Environmental Setting

Air quality is a function of pollutant emissions, and topographic and meteorological influences.
Physical atmospheric conditions such as air temperature, wind speed and topography influence
air quality.

Criteria Air Pollutants

Federal, state, and local governments control air quality through the implementation of laws,
ordinances, regulations, and standards. The federal and state governments have established
ambient air quality standards for “criteria” pollutants considered harmful to the environment and
public health. National Ambient Air Quality Standards (NAAQS) have been established for carbon
monoxide (CO), lead (Pb), nitrogen dioxide (NO;), ozone (Os3), fine particulate matter (particles
2.5 microns in diameter and smaller, or PMa5), inhalable coarse particulate matter (particles 10
microns in diameter and smaller, or PM1), and sulfur dioxide (SOz). California Ambient Air Quality
Standards (CAAQS) are more stringent than the national standards for the pollutants listed above
and include the following additional pollutants: hydrogen sulfide (H2S), sulfates (SOx), and vinyl
chloride. In addition to these criteria pollutants, the federal and state governments have classified
certain pollutants as hazardous air pollutants (HAPs) or toxic air contaminants (TACs), such as
asbestos and diesel particulate matter (DPM).San Francisco Bay Area Air Basin

San Francisco Bay Area Air Basin

The proposed project is located in the San Francisco Bay Area Air Basin (SFBAAB), an area of
non-attainment for both the 1-hour and 8-hour state ozone standards, and the national 24-hour
PM, s standard. The SFBAAB is comprised of nine counties: all of Alameda, Contra Costa, Santa
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Clara, San Francisco, San Mateo, Marin, Napa, and the southern portions of Solano and Sonoma.
In San Mateo County, PM2s exceeds the national standard only on about one day each year
(BAAQMD 2017a).

The San Francisco Bay Area is generally characterized by a Mediterranean climate with warm,
dry summers and cool, damp winters. During the summer daytime high temperatures near the
coast are primarily in the mid-60s, whereas areas farther inland are typically in the high-80s to
low-90s. Nighttime low temperatures on average are in the mid-40s along the coast and low to
mid-30s inland.

The Mediterranean climate is seen along most of the West Coast of North America and is primarily
due to a (typically dominating) high-pressure system, located off the west coast of North America,
over the Pacific Ocean. During the summer and fall months the high-pressure ridge is at its
strongest and therefore provides a more stable atmosphere. Warm temperatures and a stable
atmosphere associated with the high-pressure ridge provide favorable conditions for the formation
of photochemical pollutants (e.g., Os) and secondary particulates (e.g., nitrogen oxides (NOx) and
SOy).

Varying topography and limited atmospheric mixing throughout the SFBAAB restrict air movement
resulting in reduced dispersion and higher concentrations of air pollutants. The SFBAAB is most
susceptible to air pollution during the summer when cool marine air flowing through the Golden
Gate can become trapped under a layer of warmer air (a2 phenomenon known as an inversion)
and is prevented from escaping the valleys and bays created by the Coast Ranges.

Existing Emissions Sources

The project site consists of a disturbed lot with natural vegetation primarily near the creek. The
site is undeveloped so there are no existing emissions sources in the project site.

Sensitive Receptors

A sensitive receptor is defined by the Bay Area Air Quality Management District (BAAQMD) as a
facility or land use that include members of the population that are particularly sensitive to the
effects of air pollution, such as children, seniors, or people will illnesses (BAAQMD 2023). These
typically include residences, hospitals, and schools. Sensitive air quality receptors within 1,000
feet of the project site include:

e Single family residences west of the project site (across Saratoga Creek) along Sterling
Boulevard and Chelmsford Drive.

e Single family residences east of the project site (across Lawrence Expressway) along
Doyle Road. These receptors are in the City of San Jose.

e Archbishop Mitty High School and Queen of Apostles School east of the project site
(across Lawrence Expressway) along Mitty Way. These receptors are in the City of San
Jose.

o Sterling Barnhart Park southwest of the project site along Sterling Boulevard.
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3.3.2 Regulatory Setting

In-Use Off-Road Diesel Vehicle Requlation

CARPB’s In-Use Off-Road Diesel Equipment regulation is intended to reduce emissions of NOx
and PM from off-road diesel vehicles, including construction equipment, operating within
California. The regulation imposes limits on idling; requires reporting equipment and engine
information and labeling all vehicles reported; restricts adding older vehicles to fleets; and requires
fleets to reduce their emissions by retiring, replacing, or repowering older engines or installing
exhaust retrofits for PM. The requirements and compliance dates of the off-road regulation vary
by fleet size, and large fleets (fleets with more than 5,000 horsepower) must meet average targets
or comply with Best Available Control Technology (BACT) requirements beginning in 2014. CARB
has off-road anti-idling regulations affecting self-propelled diesel-fueled vehicles of 25
horsepower and up. The off-road anti-idling regulations limit idling on applicable equipment to no
more than five minutes, unless exempted due to safety, operation, or maintenance requirements.
In 2022, CARB approved amendments requiring the use of renewable diesel fuel starting January
1, 2024. Fleets comprised of Tier 4 Final equipment or zero emission equipment are exempt from
this requirement.

Bay Area Air Quality Management District

The BAAQMD is the agency primarily responsible for maintaining air quality and regulating
emissions of criteria and toxic air pollutants within the SFBAAB. The BAAQMD carries out this
responsibility by preparing, adopting, and implementing plans, regulations, and rules that are
designed to achieve attainment of state and national air quality standards. The BAAQMD is the
agency primarily responsible for maintaining air quality and regulating emissions of criteria and
toxic air pollutants within the SFBAAB. The BAAQMD carries out this responsibility by preparing,
adopting, and implementing plans, regulations, and rules that are designed to achieve attainment
of state and national air quality standards. The BAAQMD currently has more than 100 rules that
control and limit emissions from sources of pollutants. Table 3.3-1 summarizes the major
BAAQMD rules and regulations that may apply to the proposed project.

Table 3.3-1: Potentially Applicable BAAQMD Rules and Regulations

Regulation Rule Description

1- General Provisions | 1- General Provisions and 301 — Public Nuisance: Establishes that
and Definitions Definitions no person shall discharge quantities of
air contaminants or other materials
which cause injury, detriment, nuisance
or annoyance to any considerable
number or person or the public; or which
endangers the comfort, repose, health,
or safety of any such person or the
public.

6 — Particulate Matter | 1 — General Requirements Limits visible particulate  matter
emissions.

6 — Particulate Matter | 6 — Prohibition of Trackout Limits the quantity of particulate matter
through control of trackout of solid
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Table 3.3-1: Potentially Applicable BAAQMD Rules and Regulations

Regulation Rule Description

materials on paved public roads from
construction sites that are greater than
one acre in size.

11 — Hazardous Air 1-Lead Limits and controls the emissions of
Pollutants lead to the atmosphere to no more than
15 pounds per day.

Source: BAAQMD, 2019.

On April 29, 2017, the BAAQMD adopted its Spare the Air-Cool the Climate 2017 Clean Air Plan
(Clean Air Plan). The 2017 Clean Air Plan updates the most recent Bay Area ozone plan, the
2010 Clean Air Plan, in fulfillment of state ozone planning requirements. The Plan focuses on the
three following goals:

¢ Attain all state and national air quality standards.

o Eliminate disparities among Bay Area communities in cancer health risk from toxic air
contaminants; and

e Reduce Bay Area GHG emissions to 40 percent below 1990 levels by 2030, and 80
percent below 1990 levels by 2050.

e The plan includes 85 distinct control measures to help the region reduce air pollutants and
has a long-term strategic vision which forecasts what a clean air Bay Area will ook like in
the year 2050. The control measures aggressively target the largest source of GHG,
ozone pollutants, and particulate matter emissions — transportation. The 2017 Clean Air
Plan includes more incentives for electric vehicle infrastructure, off-road electrification
projects such as Caltrain and shore power at ports, and reducing emissions from trucks,
school buses, marine vessels, locomotives, and off-road equipment (BAAQMD 2017b).

City of Cupertino General Plan

The Environmental Resources and Sustainability Element of the City’s General Plan includes
goals, policies, and strategies to help the City improve sustainability and the ecological health and
the quality of life for the community. The following goals, policies, and strategies from the General
Plan may be applicable to the proposed project:

o Goal ES-4 Maintain healthy air quality levels.

o Policy ES-4.1 New Development. Minimize the air quality impacts of new development
projects and air quality impacts that affect new development.

o Strategy ES-4.1.1 Toxic Air Contaminants. Continue to review projects for potential
generation of TACs at the time of approval and confer with the BAAQMD on controls
needed if impacts are uncertain.
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o Strategy ES-4.1.2 Dust Control. Continue to require water application to non-polluting dust
control measures during demolition and the duration of the construction period.

3.3.3 Impact Discussion
Would the proposed project:
a) Conflict with or obstruct implementation of the applicable air quality plan?

No Impact. The proposed project would not conflict with nor obstruct implementation of the
BAAQMD 2017 Clean Air Plan. The 2017 Clean Air Plan includes increases in regional
construction, area, mobile, and stationary source activities, and operations in its emission
inventories and plans for achieving attainment of air quality standards. Chapter 5 of the 2017
Clean Air Plan contains the BAAQMD’s strategy for achieving the plan’s climate and air quality
goals. This control strategy is the backbone of the 2017 Clean Air Plan. The proposed project
would not result in a change in land use, population, or vehicle miles traveled. The 2017 Clean
Air Plan’s focus on long-term air quality improvement would account for the proposed project’s
short-term construction emissions. Thus, the proposed project would not conflict with the 2017
Clean Air Plan.

b) Resultin a cumulatively considerable net increase of any criteria pollutant for which
the project region is non-attainment under an applicable federal or state ambient air
quality standard?

Less Than Significant Impact. The project would generate both short-term construction
emissions and long-term operational emissions; however, as described in more detail below, the
proposed project would not generate short-term or long-term emissions that exceed BAAQMD-
recommended criteria air pollutant thresholds.

Construction Emissions

The proposed project involves the extension of an existing multi-use trail along Saratoga Creek
and installation of a park with new vegetation, stormwater facilities, and landscaping. Construction
activities would disturb the entire site and include site preparation, grading, park construction,
paving, and plant establishment and maintenance. Site preparation and grading would require a
maximum net export of approximately 700 cubic yards of soils, while aggregate would be imported
to the site. Construction activities are anticipated to begin in early-2024 and last approximately 12
months. The project’'s potential construction emissions were estimated using the California
Emissions Estimator Model (CalEEMod), Version 2022.1. The project’s construction phasing and
the typical pieces of heavy-duty, off-road construction equipment that would be used during each
phase are summarized in Table 3.3-2.

Table 3.3-2: Construction Activity, Duration, and Typical Equipment
Construction Activity Duration (Days)™® Typical Equipment Used®
Site Preparation 23 Grader, Scraper, backhoe
Grading 42 Backhoe, grader, dozer
Park Construction 131 Forklift, trencher, backhoe
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Paving 10 Paver, roller, tractor

Plant Establishment and Forklift
X 56
Maintenance

(A) Days refers to total active workdays in the construction phase, not calendar days.

(B) The typical equipment list does not reflect all equipment that would be used during the construction phase. Not
all equipment would operate eight hours per day each workday.

The project’s estimated construction criteria air pollutant emissions are shown in Table 3.3-3.
Please refer to Appendix A for CalEEMod output files and detailed construction emissions
assumptions.

Table 3.3-3: Estimated Project Construction Criteria Air Pollutant Emissions

Pollutant Emissions (Tons per Year)
Year® PM1o PM_5
ROG | NOx | CO
Dust® | Exhaust | Dust® | Exhaust
2024 0.1 | 0.8 | 0.9 0.1 <0.1 <0.1 <0.1
Pollutant Emissions (Average Pounds per Day)
Year® PM1o PM2s
ROG | NOx | CO
Dust® | Exhaust | Dust® | Exhaust
2024 05 | 43 |46 0.5 0.2 0.2 0.2
BAAQMD CEQA Threshold 54 54 | -- | BMPs 82 BMPs 54
Potentially Significant Impact? | No | No | No No No No No

Source: BAAQMD 2023, see Appendix A: Air Quality Emissions Report
(A) Emissions estimates are based on cumulative time of construction.

(B) For all projects, the BAAQMD recommends implementing nine basic construction best management practices
(BMPs) to control fugitive dust from construction activities.

As shown in Table 3.3-3, the proposed project’s potential construction emissions would be below
all BAAQMD significance thresholds for criteria air pollutant emissions. The project would be
required to comply with the BAAQMD’s nine recommended fugitive dust best management
practices (BMPs) through the implementation of General Plan Policy ES-4.1.2: Dust Control.
These fugitive dust BMPs are as follows (BAAQMD 2023, pg. 5-5):

BAAQMD Basic Best Management Practices for Construction-Related Fugitive Dust Emissions

e All exposed surfaces (e.g., parking areas, staging areas, soil piles, graded areas, and
unpaved access roads) shall be watered two times per day.

¢ All haul trucks transporting soil, sand, or other loose material off-site shall be covered.
o All visible mud or dirt trackout onto adjacent public roads shall be removed using wet
power vacuum street sweepers at least once per day. The use of dry power sweeping is

prohibited.

e All vehicle speeds on unpaved roads shall be limited to 15 mph.
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o All roadways, driveways, and sidewalks to be paved shall be completed as soon as
possible. Building pads shall be laid as soon as possible after grading unless seeding or
soil binders are used.

e All excavation, grading, and/or demolition activities shall be suspended when average
wind speeds exceed 20 mph.

o All trucks and equipment, including their tires, shall be washed off prior to leaving the site.

e Unpaved roads providing access to sites located 100 feet or further from a paved road
shall be treated with a 6- to 12-inch layer of compacted layer of wood chips, mulch, or
gravel.

o Publicly visible signs shall be posted with the telephone number and name of the person
to contact at the lead agency regarding dust complaints. This person shall respond and
take corrective action within 48 hours. The Air District's General Air Pollution Complaints
number shall also be visible to ensure compliance with applicable regulations.

Operational Emissions

The proposed project would generate a minor amount of emissions of regulated air pollutants
from landscaping equipment and maintenance activities; however, the proposed project is a small
(less than 3 acres), local-serving park that would not generate substantial vehicle trips or require
extensive landscaping and maintenance activities. For these reasons, potential project emissions
would not exceed the BAAQMD'’s thresholds of significance. This impact would be less than
significant.

c) Expose sensitive receptors to substantial pollutant concentrations?

Less Than Significant Impact. Sensitive residential receptors are located to the east and west
of the project site. Project-related construction activities would emit PM.s from equipment
exhaust. Nearly all the project’'s PM.s emissions from equipment exhaust would be diesel
particulate matter (diesel PM), a TAC. In addition, a small amount of lead-laden soil is present
adjacent to Lawrence Expressway (see Table 3.3-3). Although project construction would emit
criteria and hazardous air pollutants, these emissions would not result in substantial pollutant
concentrations. As described above, the potential project construction emissions would be below
all BAAQMD construction emission thresholds and heavy-duty construction equipment would
operate intermittently during the daytime. Construction of the proposed project is anticipated to
last no more than approximately 12 months, at least 2.5 months of which being plant
establishment and maintenance. The City would implement BMPs that would reduce potential
emissions of fugitive dust and limit diesel construction equipment idling to no more than five
minutes. Potential emissions of lead-laden dust would be controlled through the implementation
of Mitigation Measures HAZ-1a and HAZ-1b, which would involve obtaining soil samples prior to
construction and determining whether or not contaminated soil is on-site with concentrations
above established construction/trench worker thresholds. If so, a Site Management Plan shall be
prepared and implemented to manage the cleanup of potential contamination. Please refer to
Section 3 Hazards and Hazardous Materials, for further details.
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The proposed project would not result in long-term increases in emissions that would create
substantial pollutant concentrations.

For the reasons described above, the proposed project would not expose sensitive receptors to
substantial pollutant concentrations. This impact would be less than significant.

d) Result in other emissions (such as those leading to odors) adversely affecting a
substantial number of people?

Less Than Significant Impact. Construction of the project would generate typical odors
associated with construction activities, such as fuel and oil odors. The odors generated by the
project would be intermittent and localized in nature and would disperse quickly as fluids cool and
off-gassing ceases. Therefore, the project would not create emissions or odors that adversely
affect a substantial number of people. This impact would be less than significant.
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3.4 BIOLOGICAL RESOURCES

Potentially | .. Le_s_s Than_ Less Than
L. Significant with | o, .
Significant e Significant | No Impact
Mitigation
Impact Impact
Incorporated

Would the project:

a) Have a substantial adverse effect, either
directly or through habitat modifications, on any
species identified as a candidate, sensitive, or
special status species in local or regional plans, [] X [] []
policies, or regulations, or by the California
Department of Fish and Wildlife or U.S. Fish and
Wildlife Service?

b) Have a substantial adverse effect on any
riparian habitat or other sensitive natural
community identified in local or regional plans,

policies, regulations or by the California D |X| D D
Department of Fish and Wildlife or U.S. Fish and
Wildlife Service?

c) Have a substantial adverse effect on state or
federally protected wetlands (including, but not
limited to, marsh, vernal pool, coastal, etc.) [] [] [] X
through direct removal, filling, hydrological
interruption, or other means?

d) Interfere substantially with the movement of
any native resident or migratory fish or wildlife
species or with established native resident or |:| |:| |:| IZ
migratory wildlife corridors, or impede the use of
native wildlife nursery sites?

e) Conflict with any local policies or ordinances
protecting biological resources, such as a tree |:| |:| |X| |:|
preservation policy or ordinance?

f) Conflict with the provisions of an adopted
Habitat Conservation Plan, Natural Community

Conservation Plan, or other approved local, D D D IZ
regional, or state habitat conservation plan?

The following discussion and analyses are based in part on a Biological Constraints Analysis
(BCA) prepared for the project by MIG. A copy of the report dated April 2022 is included in
Appendix B.

The purpose of the BCA is to describe sensitive biological resources that have the potential to
occur in the study area, potential impacts to those resources resulting from the proposed future
park and trail development of the site, and conceptual measures to avoid significant impacts
defined by the California Environmental Quality Act (CEQA). The BCA will be used during project
planning and environmental review. The project design is currently in its planning stages, but it is
assumed that no major activities are planned to occur within Saratoga Creek. However, the
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analysis discusses potential constraints on performing any work that may impact Saratoga Creek
and its riparian corridor should such work design plans necessitate that.

Field surveys of the study area were conducted by MIG Senior Biologists Kim Briones, M.S. and
David Gallagher, M.S. on January 26, 2022. The surveys were conducted to provide a project-
specific impact assessment for the site’s development as described in the project description.
Specifically, surveys were conducted to (1) assess existing biotic habitats and plant and animal
communities in the parcel, (2) assess the study area for its potential to support special-status
species and their habitats, and (3) identify and map potential jurisdictional habitats (e.g., waters
of the U.S./state), and other sensitive biological resources.

3.4.1 Environmental Setting

General Study Area Description

The study area is located in the eastern portion of Cupertino, California and is composed of
portions of Saratoga Creek along the entire west portion of the study area, an existing paved trail
along the southern portion of the study area on the east side of Saratoga Creek, and an existing
soil pile storage and staging area along the northern portion of the study area. Additionally, a
series of berms composed of debris and soil are located along the east side of the creek. In the
northern portion of the study area, these berms are located between the storage and staging area
and the creek, and in the southern portion of the study area, they are present between the paved
trail and the creek. The southern end of the Lawrence-Mitty site is also adjacent to Sterling-
Barnhart Park, a 0.6-acre neighborhood park. The property's northern boundary contains a sound
wall and chain link fence that separates the site from Calvert Drive, which serves as an on-ramp
for Lawrence Expressway and Southbound [1-280.

Elevations within the study area range from approximately 155 to 230 feet (NAVD88) above sea
level (Google Inc. 2022). The site is underlain by one soil type: Urban landelspark complex, 0-
2% slopes (NRCS 2022a). This soil type is a mix of “Urban land” soils with some other soil type.
Urban land soil map units consist primarily of disturbed or human-transported materials into the
area. This soil map unit is classified as “well-drained” and is not listed as hydric in Santa Clara
County on the National Hydric Soils List (NRCS 2022b).

Existing Land Cover Types, Habitats, and Natural Communities

The study area is located within the San Francisco Bay Area Subregion of the Central Western
Californian Region, both contained within the larger California Floristic Province (Baldwin et al.
2012). Where applicable, vegetation communities were mapped using CDFW’s Vegetation
Classification and Mapping Program’s (VegCAMP) currently accepted list of vegetation alliances
and associations (CDFW 2022). The reconnaissance-level field survey identified four natural
communities, habitats, and land cover types in the study area: (1) Mixed Oak Forest and
Woodland Alliance; (2) Coast Live Oak Woodland and Forest Alliance; (3) Intermittent Stream;
and (4) Developed. Existing natural communities and land cover types in the study area are
summarized in Table 3.4-1, and their distribution within the study area is depicted in Appendix A
of the BCA, Figure 3.4-1 to Figure 3.4-4 and Appendix B, Photographs 1-10.
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Table 3.4-1: Summary of Existing Land Cover Types, Habitats, and Natural
Communities

Land Cover Types, Habitats, Natural Communities Acres
Mixed Oak Forest and Woodland Alliance 3.93
Coast Live Oak Woodland and Forest Alliance 1.82
Intermittent Stream 1.01
Developed 3.39
Study Area Total 10.15

Mixed Oak Forest and Woodland Alliance

Mixed oak forest and woodland alliance vegetation community occurs along Saratoga Creek.
Within the study area, the riparian habitat is composed entirely of this vegetation community as
the individual trees are either rooted below the top of bank of Saratoga Creek or just at the top of
the creek bank and have a tree canopy that overhangs the stream channel (Appendix B, Photos
1 and 2 of the BCA). This community also overhangs portions of a berm along the east side of
the creek, both in the northern portion of the study area (Appendix B Photo 2 and 3 of the BCA)
and the southern portion of the study area (Appendix B Photo 4 of the BCA). The berm is sparsely
to heavily vegetated with trees and shrubs, and in some areas, it defines the top of bank of the
creek. Within this natural community, valley oak (Quercus lobata), coast live oak (Quercus
agrifolia), and California sycamore (Platanus occidentalis) are co-dominant. Other trees present
include blue gum eucalyptus (Eucalyptus globulous), elderberry (Sambucus sp.), arroyo willow
(Salix lasiolepis), red willow (Salix laevigata), glossy privet (Ligustrum lucidum), and shamel ash
(Fraxinus uhdei). These trees form a nearly continuous canopy, except in the southern portion of
the creek and the engineered portions of the creek where bank stabilizing structures (e.g.,
gabions) are present. The understory consists of a combination of shrubs and herbaceous
species, including Himalayan blackberry (Rubus armeniacus), English ivy (Hedera helix), castor
bean (Ricinus communis), French broom (Genista monspessulana), periwinkle (Vinca minor),
mugwort (Artemesia vulgaris), and horehound (Marrubium vulgare), and grasses including smilo
grass (Stipa miliacea).

Despite the heavily urbanized surroundings, the study area's mixed oak forest and woodland
alliance support many common wildlife species acclimatized to urban environments. Leaf litter,
downed tree branches, low-growing forbs, and fallen logs provide cover for amphibians and
reptiles, including California slender salamander (Batrachoseps attenuatus), western fence lizard
(Sceloporus occidentalis), and the southern alligator lizard (Elgaria multicarinata). Additionally,
amphibians such as the Pacific chorus frog (Hyliola regilla) may move through the area when
water is present in the creek. Common avian species that are resident in this habitat include
bushtit (Psaltriparus minimus), dark-eyed junco (Junco hyemalis), house finch (Haemorhous
mexicanus), California towhee (Melozone crissalis), Bewick’s wren (Thryomanes bewickii), white-
breasted nuthatch (Sitta carolinensis), oak titmouse (Baeolophus inornatus), and Anna’s
hummingbird (Calypte anna). All these species were observed in this community during the site
visit. Small mammals such as the California mouse (Peromyscus californicus), deer mouse
(Peromyscus maniculatus), non-native eastern grey squirrel (Sciurus carolinensis), and the San
Francisco dusky-footed woodrat (Neotoma fucipes annectens) may nest in this habitat. During
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the survey, California ground squirrels (Otospermophilus beecheyi) and their burrows were
observed in the vegetation community along the southern portion of the study area. Several
mature trees provide suitable nesting habitat for red-tailed hawk (Buteo jamaicensis) and
Cooper’s hawk (Accipiter cooperii); however, no old nests were observed in these trees during
the survey. Roosting bats such as the Yuma myotis (Myotis yumanensis) and Mexican free-tailed
bats (Tadarida brasiliensis) may day roost in suitable cavities and crevices on trees.

Coast Live Oak Woodland and Forest Alliance

The Coast Live Oak Woodland and Forest Alliance vegetation community is located adjacent to
most the riparian community and extends to the eastern edge of the study area. Although this
plant community is located adjacent to the riparian community, it is differentiated from the riparian
community where there is a break in the tree canopy. Thus, this plant community is not part of
the riparian community. The community is dominated by mature coast live oak trees. Other trees
present included California buckeye (Aesculus californica), toyon (Heteromeles arbutifolia),
Monterey pine (Pinus radiata), and strawberry tree (Arbutus unedo). This community forms a mix
of continuous canopy to areas with sparser canopy (Appendix B. Photo 5 of the BCA). The
understory is open and sparsely vegetated with a variety of native and non-native shrubs,
including holly oak (Quercus ilex) and coyote brush (Baccharis pilularis); and herbaceous
vegetation including Himalayan blackberry, French broom, fennel (Foeniculum vulgare), milk
thistle (Silypum marianum), wild mustard (Hirschfeldia incana), Spanish broom (Cytisus
multiflorus), and Mexican sage (Salvia longistyla); and grasses including smilo grass, and ripgut
brome (Bromus diandrus).

Due to the proximity of this vegetation community to the adjacent mixed oak forest and woodland
alliance vegetation community and developed areas (see below), many of the avian, mammal,
and reptile wildlife species that occur in those areas may occasionally occupy and/or move
through this plant community.

Intermittent Stream

Saratoga Creek is an intermittent stream that originates along Castle Rock Ridge in the Santa
Cruz Mountains. At the upper reach of the watershed, the creek flows through natural forested
hills, then through low-density residential foothills, and finally through high-density residential
areas of the Santa Clara Valley floor. Major tributaries to Saratoga Creek include San Andres,
Bonjetti, and Booker Creeks. Saratoga Creek is a tributary to San Tomas-Aquino Creek,
approximately three miles to the north. Saratoga/San Tomas-Aquino Creek eventually drains into
the San Francisco Bay via Guadalupe Slough. Within the study area, Saratoga Creek consists
primarily of a natural channel (Appendix B, Photo 6 of the BCA). However, slope erosion control
features, including concrete sacks, rock gabion walls, and riprap are present in several locations
along the east and west creek banks (Appendix B, Photo 7 of the BCA), and the northern portion
of the channel consists of an engineered concrete trapezoidal channel (Appendix B, Photo 8).
The channel bottom supports a combination of sand, gravel, and cobble substrate along its
entirety. At the time of the site visit, no surface water was present, and the stream channel was
unvegetated.

Due to the lack of persistent flows, the creek has limited value to aquatic wildlife. However, in high
rain years, the stream may provide habitat for native amphibians and fish such as Pacific chorus
frogs and California roach (Lavinia symmetricus). Other wildlife species such as mallards (Anas
platyrhynchos), raccoon (Procyon lotor), and non-native Virginia opossum (Didelphis virginiana)
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may forage on invertebrates when water is present. Aerial foragers such as black phoebes
(Sayornis nigricans) and barn swallows (Hirundo rustica) may also forage for insects when water
is present. However, the lack of persistent water likely precludes most species of fish and aquatic
amphibians much of the time. That said, the creek also provides an important movement corridor
supporting shelter and foraging habitat for many urban-adapted wildlife in the area.

Developed

The developed landcover type consists of an approximately eight-foot-wide paved trail, former
soil stockpile and staging area, portions of a berm along the east side of Saratoga Creek, and a
pedestrian bridge (Appendix B, Photos 9 and 10 of the BCA). The trail extends from Bollinger
Road outside the study area to just north of Mitty Way within the study area. Although the trail
intersects with the coast live oak woodland and forest, no vegetation is present within the trail
itself. The storage and staging area consists of a mostly unvegetated hard-pack gravel area with
several piles of soil, aggregate, asphalt, stone, and rubble (soil piles). A berm composed of these
materials borders the west side of the storage and staging area on the east side of the creek
(Appendix B, Photo 3 of the BCA). Although portions of this berm are within the riparian
community, some portions are outside the riparian community and designated as developed. The
gravel area is mostly devoid of vegetation; however, non-native grasses and herbs have colonized
the soil piles, berm, and edges of the gravel area. Vegetation includes smilo grass, ripgut brome,
common fumitory (Fumaria officinalis), cut leaved geranium (Geranium dissectum), fennel, and
milk thistle, among others. Additionally, several native trees and shrubs, including coast live oak,
valley oak, and California buckeye are either growing directly in the berm or are rooted in the
berm.

Due to the scarcity of vegetation, the developed portions of the study area provide relatively low-
quality habitat for wildlife species. However, many wildlife species that occur in the adjacent mixed
oak forest and woodland and coast live oak woodland and forest communities likely move through
developed areas en route to neighboring habitats. The wildlife most often associated with
developed areas are those that are urban-adapted species tolerant of human disturbance,
including introduced species such as the house sparrow (Passer domesticus), European starling
(Sturnus vulgaris), rock pigeon (Columba livia), house mouse (Mus musculus), and Norway rat
(Rattus norvegicus). Several common native species also occupy this landcover type, the San
Francisco dusky-footed woodrat, raccoon (Procyon lotor), killdeer (Charadrius vociferus), dark-
eyed junco, house finch, and California towhee, among other species.

3.4.2 Regulatory Setting
Federal Regulations

Endangered Species Act

Individual plant and animal species listed as rare, threatened, or endangered under state and
federal Endangered Species Acts are considered special-status species. Federal and state
endangered species legislation has provided the United States Fish and Wildlife Service
(USFWS) and the California Department of Fish and Wildlife (CDFW) with a mechanism for
conserving and protecting plant and animal species of limited distribution and/or low or declining
populations. Permits may be required from both the USFWS and CDFW if project activities would
result in the take of a species listed as threatened or endangered. To “take” a listed species, as
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defined by the State of California, is “to hunt, pursue, catch, capture, or kill, or attempt to hunt,
pursue, catch, capture, or kill” these species. Take is more broadly defined by the federal
Endangered Species Act to include harm of a listed species.

In addition to species listed under state and federal Endangered Species Acts, Sections 15380(b)
and (c) of the CEQA Guidelines provide that all potential rare or sensitive species, or habitats
capable of supporting rare species, must be considered as part of the environmental review
process. These may include plant species listed by the California Native Plant Society and CDFW-
listed Species of Special Concern.

U.S. Migratory Bird Treaty Act

The U.S. Migratory Bird Treaty Act (MBTA) states it is “unlawful at any time, by any means or in
any manner, to pursue, hunt, take, capture, kill; attempt to take, capture or kill; possess, offer for
sale, sell, offer to barter, barter, offer to purchase, purchase, deliver for shipment, ship, export,
import, cause to be shipped, exported, or imported, deliver for transportation, transport or cause
to be transported, carry or cause to be carried, or receive for shipment, transportation, carriage,
or export any migratory bird, any part, nest, or egg of any such bird, or any product, whether or
not manufactured, which consists, or is composed in whole or in part, of any such bird or any part,
nest or egg thereof...” In short, under MBTA it is illegal to disturb a nest that is in active use, since
this could result in killing a bird, destroying a nest, or destroying an egg. The U.S. Fish and Wildlife
Service (USFWS) enforces MBTA. The MBTA does not protect some birds that are non-native or
human-introduced or that belong to families that are not covered by any of the conventions
implemented by MBTA. In 2017, the USFWS issued a memorandum stating that the MBTA does
not prohibit incidental take; therefore, the MBTA is currently limited to purposeful actions, such as
directly and knowingly removing a nest to construct a project, hunting, and poaching.

Clean Water Act

The Clean Water Act (CWA) is the primary federal law regulating water quality. The
implementation of the CWA is the responsibility of the U.S. Environmental Protection Agency
(EPA). However, the EPA depends on other agencies, such as the individual states and the U.S.
Army Corps of Engineers (USACE), to assist in implementing the CWA. The objective of the CWA
is to “restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”
Section 404 and 401 of the CWA apply to activities that would impact waters of the U.S. The
USACE enforces Section 404 of the CWA and the California State Water Resources Control
Board enforces Section 401.

Section 404

As part of its mandate under Section 404 of the CWA, the EPA regulates the discharge of dredged
or fill material into “waters of the United States” (U.S.). “Waters of the U.S.” include territorial seas,
tidal waters, and non-tidal waters in addition to wetlands and drainages that support wetland
vegetation, exhibit ponding or scouring, show obvious signs of channeling, or have discernible
banks and high-water marks. Wetlands are defined as those areas “that are inundated or
saturated by surface or groundwater at a frequency and duration sufficient to support, and that
under normal circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions” (33 CFR 328.3(b)). The discharge of dredged or fill material into waters
of the U.S. is prohibited under the CWA except when it is in compliance with Section 404 of the
CWA. Enforcement authority for Section 404 was given to the USACE, which it accomplishes
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under its regulatory branch. The EPA has veto authority over the USACE’s administration of the
Section 404 program and may override a USACE decision with respect to permitting.

Substantial impacts to waters of the U.S. may require an Individual Permit. Projects that only
minimally affect waters of the U.S. may meet the conditions of one of the existing Nationwide
Permits, provided that such permits’ other respective conditions are satisfied. A Water Quality
Certification or waiver pursuant to Section 401 of the CWA is required for Section 404 permit
actions (see below).

Section 401

Any applicant for a federal permit to impact waters of the U.S. under Section 404 of the CWA,
including Nationwide Permits where pre-construction notification is required, must also provide to
the USACE a certification or waiver from the State of California. The “401 Certification” is provided
by the State Water Resources Control Board through the local Regional Water Quality Control
Board (RWQCB). The RWQCB issues and enforces permits for discharge of treated water,
landfills, storm-water runoff, filling of any surface waters or wetlands, dredging, agricultural
activities and wastewater recycling. The RWQCB recommends the “401 Certification” application
be made at the same time that any applications are provided to other agencies, such as the
USACE, USFWS, or NOAA Fisheries. The application is not final until completion of
environmental review under CEQA. The application to the RWQCB is similar to the pre-
construction notification that is required by the USACE. It must include a description of the habitat
that is being impacted, a description of how the impact is proposed to be minimized and proposed
mitigation measures with goals, schedules, and performance standards. Mitigation must include
a replacement of functions and values, and replacement of wetland at a minimum ratio of 2:1, or
twice as many acres of wetlands provided as are removed. The RWQCB looks for mitigation that
is on site and in-kind, with functions and values as good as or better than the water-based habitat
that is being removed.

Sensitive Habitat Regulations

Wetland and riparian habitats are considered sensitive habitats under CEQA. They are also
afforded protection under applicable federal, state, and local regulations, and are generally
subject to regulation by the United States Army Corps of Engineers (USACE), Regional Water
Quality Control Board (RWQCB), CDFW, and/or the USFWS under provisions of the federal
Clean Water Act (e.g., Sections 303, 304, 404) and State of California Porter-Cologne Water
Quality Control Act.

Fish and Game Code Section 1602

Streambeds and banks, as well as associated riparian habitat, are regulated by the CDFW per
Section 1602 of the Fish and Game Code. Work within the bed or banks of a stream or the
adjacent riparian habitat requires a Streambed Alteration Agreement from the CDFW.

State Regulations

California Environmental Quality Act (CEQA)
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CEQA requires public agencies to review activities which may affect the quality of the environment
so that consideration is given to preventing damage to the environment. When a lead agency
issues a permit for development that could affect the environment, it must disclose the potential
environmental effects of the project. This is done with an “Initial Study and Negative Declaration”
(or Mitigated Negative Declaration) or with an “Environmental Impact Report.” Certain classes of
projects are exempt from detailed analysis under CEQA if they meet specific criteria and are
eligible for a Categorical Exemption.

CEQA Guidelines Section 15380 defines endangered, threatened, and rare species for purposes
of CEQA and clarifies that CEQA review extends to other species that are not formally listed under
the state or federal Endangered Species acts but that meet specified criteria. The state maintains
a list of sensitive, or “special-status,” biological resources, including those listed by the state or
federal government or the California Native Plant Society (CNPS) as endangered, threatened,
rare or of special concern due to declining populations. During CEQA analysis for a proposed
project, the California Natural Diversity Data Base (CNDDB) is usually consulted. CNDDB relies
on information provided by the California Department of Fish and Wildlife (CDFW), USFWS, and
CNPS, among others. Under CEQA, the lists kept by these and any other widely recognized
organizations are considered when determining the impact of a project.

California Endangered Species Act

The California Endangered Species Act (CESA; Fish and Game Code 2050 et seq.) generally
parallels FESA. It establishes the policy of the State to conserve, protect, restore, and enhance
threatened or endangered species and their habitats. Section 2080 of the California Fish and
Game Code prohibits the take, possession, purchase, sale, and import or export of endangered,
threatened, or candidate species, unless otherwise authorized by permit or by the regulations.
“Take” is defined in Section 86 of the California Fish and Game Code as to “hunt, pursue, catch,
capture, or kill, or attempt to hunt, pursue, catch, capture, or kill.” This definition differs from the
definition of “take” under FESA. CESA is administered by CDFW. CESA allows for take incidental
to otherwise lawful projects but mandates that State lead agencies consult with the CDFW to
ensure that a project would not jeopardize the continued existence of threatened or endangered
species.

California Fish and Game Code Sections 1600-1607

Sections 1600-1607 of the California Fish and Game Code require that a Notification of Lake or
Streambed Alteration application be submitted to CDFW for “any activity that may substantially
divert or obstruct the natural flow or substantially change the bed, channel, or bank of any river,
stream, or lake.” CDFW reviews the proposed actions in the application and, if necessary,
prepares a Lake or Streambed Alteration Agreement (LSAA or SAA), that includes measures to
protect affected fish and wildlife resources.

Native Plant Protection Act

The Native Plant Protection Act (NPPA) was created in 1977 with the intent to preserve, protect,
and enhance rare and endangered plants in California (California Fish and Game Code sections
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1900 to 1913). The NPPA is administered by CDFW, which has the authority to designate native
plants as endangered or rare and to protect them from “take.” CDFW maintains a list of plant
species that have been officially classified as endangered, threatened, or rare. These special-
status plants have special protection under California law and projects that directly impact them
may not qualify for a categorical exemption under CEQA guidelines.

Fully Protected Species and Species of Special Concern

The classification of California fully protected (CFP) species was the CDFW’s initial effort to
identify and provide additional protection to those animals that were rare or faced possible
extinction. Lists were created for fish, amphibians and reptiles, birds, and mammals. Most of the
species on these lists have subsequently been listed under CESA and/or FESA. The Fish and
Game Code sections (§5515 for fish, §5050 for amphibian and reptiles, §3511 for birds, §4700
for mammals) deal with CFP species and state that these species “...may not be taken or
possessed at any time and no provision of this code or any other law shall be construed to
authorize the issuance of permits or licenses to take any fully protected species” (CDFW Fish and
Game Commission 1998). “Take” of these species may be authorized for necessary scientific
research. This language makes the CFP designation the strongest and most restrictive regarding
the “take” of these species. In 2003, the code sections dealing with CFP species were amended
to allow the CDFW to authorize take resulting from recovery activities for state-listed species.

California species of special concern (CSSC) are broadly defined as animals not listed under
FESA or CESA, but which are nonetheless of concern to CDFW because they are declining at a
rate that could result in listing, or historically occurred in low numbers and known threats to their
persistence currently exist. This designation is intended to result in special consideration for these
animals by CDFW, land managers, consulting biologists, and others, and is intended to focus
attention on the species to help avert the need for costly listing under FESA and CESA, and
cumbersome recovery efforts that might ultimately be required. This designation also is intended
to stimulate collection of additional information on the biology, distribution, and status of poorly
known at-risk species, and focus research and management attention on them. Although these
species generally have no special legal status, they are given special consideration under CEQA
during project review.

California Migratory Bird Protection Act

Fish & Game Code section 3513 states that federal authorization of take or possession is no
longer lawful under the state Fish & Game Code if the federal rules or regulations are inconsistent
with state law. The California Migratory Bird Protection Act (MBPA) was passed in September
2019 to provide a level of protection to migratory birds in California consistent with the U.S. MBTA
prior to the 2017 rule change limiting protection of migratory birds under the U.S. MBTA to
purposeful actions (i.e., directly and knowingly removing a nest to construct a project, hunting,
and poaching). Thus, under the MBPA, protections for migratory birds in California are consistent
with rules and regulations adopted by the United States Secretary of the Interior under the U.S.
MBTA before January 1, 2017. The MBPA reverts to existing provisions of the U.S. MBTA on
January 20, 2025.

Nesting Birds
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Nesting birds, including raptors, are protected under California Fish and Game Code Section
3503, which reads, “It is unlawful to take, possess, or needlessly destroy the nest or eggs of any
bird, except as otherwise provided by this code or any regulation made pursuant thereto.” In
addition, under California Fish and Game Code Section 3503.5, “it is unlawful to take, possess,
or destroy any birds in the orders Falconiformes or Strigiformes (birds-of-prey) or to take, possess,
or destroy the nest or eggs of any such bird except as otherwise provided by this code or any
regulation adopted pursuant thereto.” Passerines and non-passerine land birds are further
protected under California Fish and Game Code 3513. As such, CDFW typically recommends
surveys for nesting birds that could potentially be directly (e.g., actual removal of trees/vegetation)
or indirectly (e.g., noise disturbance) impacted by project-related activities. Disturbance during
the breeding season could result in the incidental loss of fertile eggs or nestlings, or otherwise
lead to nest abandonment. Disturbance that causes nest abandonment and/or loss of
reproductive effort is considered “take” by CDFW.

Non-Game Mammals

Sections 4150-4155 of the California Fish and Game Code protects non-game mammals,
including bats. Section 4150 states “A mammal occurring naturally in California that is not a game
mammal, fully protected mammal, or fur-bearing mammal is a nongame mammal. A non-game
mammal may not be taken or possessed except as provided in this code or in accordance with
regulations adopted by the commission.” The non-game mammals that may be taken or
possessed are primarily those that cause crop or property damage. Bats are classified as a non-
game mammal and are protected under California Fish and Game Code, in addition to being
protected if they are a listed species (e.g., CSSC, CFP, state or federal threatened, or state or
federal endangered).

Sensitive Vegetation Communities

Sensitive vegetation communities are natural communities and habitats that are either unique in
constituent components, of relatively limited distribution in the region, or are of particularly high
wildlife value. These communities may or may not necessarily contain special-status species.
Sensitive natural communities are usually identified in local or regional plans, policies, or
regulations, or by the CDFW (i.e., CNDDB) or the USFWS. The CNDDB identifies a number of
natural communities as rare, which are given the highest inventory priority (Holland 1986; CDFW
2016). Impacts to sensitive natural communities and habitats must be considered and evaluated
under CEQA (CCR: Title 14, Div. 6, Chap. 3, Appendix G).

Porter-Cologne Water Quality Control Act

The intent of the Porter-Cologne Water Quality Control Act (Porter-Cologne) is to protect water
quality and the beneficial uses of water, and it applies to both surface and groundwater. Under
this law, the State Water Resources Control Board develops statewide water quality plans, and
the RWQCBs develop basin plans, which identify beneficial uses, water quality objectives, and
implementation plans. The RWQCBSs have the primary responsibility to implement the provisions
of both statewide and basin plans. Waters regulated under Porter-Cologne, referred to as “waters
of the State,” include isolated waters that are not regulated by the USACE. Projects that require
a USACE permit, or fall under other federal jurisdiction, and have the potential to impact waters
of the State are required to comply with the terms of the Water Quality Certification Program. If a
proposed project does not require a federal license or permit, any person discharging, or
proposing to discharge, waste (e.g., soil) to waters of the State must file a Notice of Intent (NOI)
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or a Report of Waste Discharge and receive either waste discharge requirements (WDRs) or a
waiver to WDRs before beginning the discharge.

State and Local Requirements to Control Construction-Phase and Post-Construction Water
Quality Impacts:

Construction Phase

The CWA has nationally regulated the discharge of pollutants to the waters of the U.S. from any
point source since 1972. In 1987, amendments to the CWA added Section 402(p), which
established a framework for regulating nonpoint source stormwater discharges under the National
Pollutant Discharge Elimination System (NPDES). The NPDES is a permitting system for the
discharge of any pollutant (except for dredge or fill material) into waters of the U.S. In California,
this permit program is administered by the RWQCBs. The NPDES Construction General Permit
requirements apply to clearing, grading, and disturbances to the ground such as excavation.
Construction activities on one or more acres are subject to a series of permitting requirements
contained in the NPDES Construction General Permit. This permit requires the preparation and
implementation of a Stormwater Pollution Prevention Plan (SWPPP) that includes Best
Management Practices (BMPs) to be implemented during project construction. The project
sponsor is also required to submit a Notice of Intent (NOI) with the State Water Resources Control
Board Division of Water Quality. The NOI includes general information on the types of
construction activities that would occur on the site.

Post-Construction Phase.

In many Bay Area counties, including Santa Clara County, projects must also comply with the
California Regional Water Quality Control Board, San Francisco Bay Region, Municipal Regional
Stormwater NPDES Permit No. CAS612008 (Water Board Order No. R2-2022-0018). This
permit, also referred to as the MRP, requires that all new and redevelopment projects implement
BMPs and incorporate Low Impact Development (LID) measures into the design that prevents
stormwater runoff pollution, promotes infiltration, and holds/slows down the volume of water
coming from a site. LID measures can include the use of green roofs, pervious surfaces, tree
planters, bioretention and/or detention basins, among other methods.

Local Regulations

City of Cupertino Municipal Code

The following provisions of the City of Cupertino Municipal Code (CMC) help to minimize adverse
effects to biological resources as a result of development in Cupertino.

Chapter 14.15, Landscape Ordinance

Implements the California Water Conservation in Landscaping Act of 2006 by establishing new
water-efficient landscaping and irrigation requirements. In general, any building or landscape
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projects that involve more than 2,500 square feet of landscape area are required to submit a
Landscape Project Submittal to the Director of Community Development for approval. Existing
and established landscapes over one acre, including cemeteries, are required to submit water
budget calculations and audits of established landscapes.

Chapter 14.18, Protected Trees

Provides regulations for the protection, preservation, and maintenance of trees of certain species
and sizes. Removal of a protected tree requires a permit from the City of Cupertino. “Protected”
trees include trees of a certain species and size in all zoning districts; heritage trees in all zoning
districts; any tree required to be planted or retained as part of an approved development
application, building permit, tree removal permit, or code enforcement action in all zoning districts;
and approved privacy protection planting in R-1 zoning districts. Protected trees include trees of
the following species that have a minimum single trunk diameter of 12 inches (38-inch
circumference) or a minimum multi-trunk diameter of 24 inches (75-inch circumference) measured
as 4.5 feet from the natural grade: native oak tree species (Quercus spp.), including coast live
oak (Quercus agrifolia), valley oak (Quercus lobata), black oak (Quercus kelloggii), blue oak
(Quercus douglasii), and interior live oak (Quercus wislizeni); California buckeye (Aesculus
californica); big leaf maple (Acer macrophyllum); deodar cedar (Cedrus deodara); blue atlas cedar
(Cedrus atlantica ‘Glauca’); bay laurel or California bay (Umbellularia californica); and western
sycamore (Platanus racemosa).

Cupertino General Plan

The Cupertino General Plan Community Vision 2015-2040 (City of Cupertino 2015) includes
policies that are relevant to the protection of biological resources and applicable to the proposed
project. The policies are identified in Chapter 6, Environmental Resources and Sustainability, of
the General Plan and are listed below.

Policy ES-5.2 Development Near Sensitive Areas - Encourage the clustering of new
development away from sensitive areas such as riparian corridors, wildlife habitat and
corridors, public open space preserves and ridgelines. New developments in these
areas must have a harmonious landscaping plan approved prior to development.

Policy ES-5.3 Landscaping in and Near Natural Vegetation - Preserve and enhance
existing natural vegetation, landscape features and open space when new development
is proposed within existing natural areas. When development is proposed near natural
vegetation, encourage the landscaping to be consistent with the palate of vegetation
found in the natural vegetation.

Policy ES-5.6 Recreation and Wildlife - Provide open space linkages within and
between properties for both recreational and wildlife activities, most specifically for the
benefit of wildlife that is threatened, endangered, or designated as species of special
concern.

Valley Water — Water Resources Protection Ordinance

This ordinance protects water resources managed by the Santa Clara Valley Water District (Valley
Water) by regulating modifications, entry, use or access to water district facilities and/or water
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district easements. Valley Water uses the Water Resources Protection Manual to administer the
Water Resources Protection Ordinance. The manual includes requirements, recommendations,
and design guides for protection of riparian corridors, native landscaping, temporary erosion
control options, encroachment between top of bank, trail construction, and flood protection.
Saratoga Creek within the project area is subject to Valley Water jurisdiction.

3.4.3 Impact Discussion
Would the project:

a) Have a substantial adverse effect, either directly or through habitat modifications,
on any species identified as a candidate, sensitive, or special status species in local
or regional plans, policies, or regulations, or by the California Department of Fish
and Wildlife or U.S. Fish and Wildlife Service?

Special-Status Plant Species

No Impact. According to the constraints analysis, there are 45 special-status plant species that
could potentially occur within the project area. All 45 of those potentially occurring special-status
plant species were determined to be absent from the project site for at least one of the following
reasons: (1) a lack of specific habitat (e.g., freshwater marsh) and/or edaphic requirements (e.g.,
serpentine soils) for the species in question; (2) the geographic range of the species does not
overlap the study area; (3) the species is known to be extirpated from the site vicinity, and/or (4)
the habitats within the study area are too degraded to reasonably expect any special-status
species to occur there. Because there is no potential for special-status plant species to occur
within the study area, no mitigation measures would be required for the Plan.

Special Status Animals

Less than Significant with Mitigation. The constraints analysis determined that based on
USFWS and CNDDB databases and other data sources, as well as an assessment of the habitats
within the study area, several special-status species occur within the study area region, including
the southwestern pond turtle, yellow warbler, and San Francisco dusky-footed woodrat. Although
those three species have some potential to occur within the study area, most of the species that
were considered in the analysis are not expected to occur within the study area due to the lack of
suitable habitat (e.g., grassland, marsh, serpentine, perennial stream), the site is outside the
range of the species, and/or it is isolated from the nearest known extant population by
development or otherwise unsuitable habitat. Other species considered for occurrence because
potentially suitable habitat is present but determined to have no potential to occur are the Central
California Coast steelhead and California red-legged frog. Those species considered for
occurrence and the reasons they were determined to occur or not occur are discussed below.

Southwestern Pond Turtle. The southwestern pond turtle occurs in ponds, streams, and other
wetland habitats in the Pacific slope drainages of California (Bury and Germano 2008). Ponds or
slack-water pools with suitable basking sites (such as logs) are an important habitat component
for this species, and southwestern pond turtles do not commonly occur along high-gradient
streams. Females lay eggs in upland habitats, in clay or silty soils in unshaded areas. Juveniles
occur in shallow aquatic habitats with emergent vegetation and ample invertebrate prey. Nesting
habitat is typically found within 600 feet of aquatic habitat (Jennings and Hayes 1994), but if no
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suitable nesting habitat can be found close by, adults may travel overland considerable distances
to nest.

Saratoga Creek is an intermittent stream and was dry at the time of the survey. Southwestern
pond turtles are not expected to be present in the creek due to the lack of emergent vegetation
and lack of upland breeding habitat along the stretch of the creek. However, the creek may provide
potential dispersal habitat for turtles in years when water is present for sufficient periods of time.
Pond turtles are not known to occur within the study area but have been documented in San
Tomas-Aquino Creek, near the confluence with Calabazas Creek, and in San Tomas-Aquino
Creek, approximately 6.5 and nine miles north of the study area (CNDDB 2022). Even though the
study area contains suitable dispersal habitat for western pond turtle, it is highly unlikely that pond
turtles would disperse into the study area due to the greater than six-mile distance separating the
site from the nearest recorded occurrence, and due to the high levels of disturbance and isolation
from natural habitats in the region. Additionally, barriers to aquatic dispersal of fish further
downstream may also block pond turtle movement. Nonetheless, this species may occur
elsewhere in Saratoga Creek (e.g., upstream), thus; it is possible that an individual could
occasionally disperse into the study area. Although the majority of the Plan would be constructed
outside the riparian corridor, minor work within the riparian corridor or creek itself (e.g.,stormwater
outfall) and work adjacent to the riparian area could result in injury or mortality of turtles due to
equipment, vehicle traffic, and foot traffic, a potentially significant impact under CEQA due to the
regional rarity of this species.

Impact BIO-1. Project construction and project activities could result in direct and
indirect impacts to the southwestern pond turtle.

Mitigation Measure BlO-1a. Conduct Preconstruction Survey. No more than 24
hours prior to the date of initial ground disturbance, a pre-construction survey for
southwestern pond turtle will be conducted within the impact area by a qualified
biologist. The survey will consist of walking the limits of impact to ascertain the possible
presence of the species. The qualified biologist will investigate all potential areas that
could be used by southwestern pond turtle for feeding, sheltering, movement, and other
essential behaviors.

A qualified biologist is an individual who shall have a degree in biological sciences or
related resource management with a minimum of two seasonal years post-degree
experience conducting surveys for each amphibian and reptile special-status species
that may be present within the project areas. During or following academic training, the
qualified biologist shall have achieved a high level of professional experience and
knowledge in biological sciences and special-status species identification, ecology, and
habitat requirements. Additionally, the qualified biologist must be permitted or authorized
to handle and relocate southwestern pond turtle.

Mitigation Measure BIO-1b. Worker Environmental Awareness Program. All
construction personnel will participate in a worker environmental awareness program.
These personnel will be informed about the possible presence of all special-status
species and habitats associated with the species identified here to be potentially present
in the parcel and that unlawful take of the animal or destruction of its habitat is a violation
of law. Prior to construction activities, a qualified biologist will instruct all construction
personnel about (1) the description and status of the species; (2) the importance of their
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associated habitats; (3) a list of measures being taken to reduce impacts on these
species during project construction and implementation; and (4) measures to be followed
if special-status species are encountered during construction activities. A fact sheet
conveying this information will be prepared for distribution to the construction crew and
anyone else who enters the project site.

Mitigation Measure BIO-1c. Install Wildlife Exclusion Barrier. Prior to any ground
disturbance in the work area, a temporary wildlife exclusion barrier will be installed along
the limits of disturbance. A qualified biologist will inspect the area prior to installation of
the barrier. The barrier will be designed to allow the southwestern pond turtles to leave
the work area and prevent them from entering the work area. The fence will remain in
place until all development activities have been completed. This barrier will be inspected
daily and maintained and repaired as necessary to ensure that it is functional and is not
a hazard to southwestern pond turtles on the outer side of the barrier.

Mitigation Measure BIO-1d. Construction Monitoring. A qualified biologist or biological
monitor will be onsite during all project activities that may result in the take of any special-
status species. The qualified biologist will be given the authority to freely communicate
verbally, telephone, electronic mail, or in writing at any time with construction personnel,
any other person(s) at the project site, otherwise associated with the project, and
regulatory agencies (e.g., USFWS or CDFW). The qualified biologist or biological monitor
will have oversight over implementation of all the mitigation measures and will have the
authority and responsibility to stop project activities if they determine any of the measures
are not being fulfilled.

A biological monitor is an individual who shall have academic and professional
experience in biological sciences and related resource management activities as it
pertains to this project, experience with construction-level biological monitoring, be able
to recognize species that may be present within the project area and be familiar with the
habits and behavior of those species.

Yellow Warbler. The yellow warbler is an uncommon breeder in riparian habitats in Santa Clara
County. Suitable breeding habitat consists of moist riparian corridors, often dominated with an
overstory of mature cottonwoods and western sycamores, a midstory of box elder and willow, and
a dense shrub understory (Bousman 2007). Yellow warblers have been documented in Saratoga
Creek (Cornell Lab of Ornithology 2022); however, within the study area Saratoga Creek and its
associated riparian habitat does not support a dense understory habitat to support breeding. That
said, yellow warblers are common migrants throughout the South Bay in spring and fall, and the
species may occur on the site during migration. However, because the yellow warbler is a species
of special concern only when breeding, those occurring as migrants are not considered a special-
status species and would not be affected by the Plan.

San Francisco Dusky-Footed Woodrat. The San Francisco dusky-footed woodrat occurs in a
variety of woodland and scrub habitats. They prefer riparian and oak woodland forests with dense
understory cover, or thick chaparral habitat, and build large, complex houses of sticks and other
woody debris, which may be maintained by a series of occupants for several generations
(Carraway and Verts 1991; Lee and Tietje 2005). They often build these stick houses in the
canopy of trees. Woodrats also build nests in human-made structures such as electrical boxes,
sheds, pipes, abandoned vehicles, wooden pallets, and portable storage containers. The
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breeding season for dusky-footed woodrat begins in February and sometimes continues through
September, with females bearing a single brood of one to four young per year (Carraway and
Verts 1991).

Suitable habitat for dusky-footed woodrat is present throughout the study area in the mixed oak
forest and woodland and coast live oak woodland and forest habitats within the study area.
Additionally, 11 active woodrat middens were observed within the coast live oak woodland habitat
and six other middens were observed in the mixed oak forest and woodland habitat, though five
of those middens are located at or below the top of bank areas. Therefore, San Francisco dusky-
footed woodrat is determined to be present within the study area.

There is some potential that the woodrat middens within the upland areas (outside riparian
corridor) could be impacted by park and trail development. Although San Francisco dusky-footed
woodrats are abundant regionally, they are a California Species of Special Concern. Furthermore,
they are ecologically important as prey a resource for a variety of predatory species, and woodrat
middens provide dens and refugia for a variety of invertebrate, reptile, amphibian, and small
mammal species, the loss of active middens would be significant under CEQA.

Impact BIO-2: Project construction and project activities could result in direct and
indirect impacts to the San Francisco dusky-footed woodrat.

Mitigation Measure BlO-2a: Pre-Construction Survey for San Francisco Dusky-
Footed Woodrats. Within 30 days prior to the start of construction activities, a qualified
biologist shall map all San Francisco dusky-footed woodrat houses within a 50-foot
buffer around the project footprint. Environmentally sensitive habitat fencing shall be
placed to protect the houses with a minimum 50-foot buffer. If a 50-foot buffer is not
feasible, a smaller buffer may be allowable based on advice from a qualified biologist
with knowledge