




























































































































































































: Project Site

Quarries and Pits soils

Psamments, Fluvents and Frequently flooded soils
Soboba stony loamy sand, 2 to 9 percent slopes
Tujunga loamy sand, 0 to 5 percent slopes

Tujunga gravelly loamy sand, 0 to 9 percent slopes
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APPENDIX A
FLORAL COMPENDIUM

The floral compendium lists all species identified during floristic level/focused plant surveys
conducted for the Project site. Taxonomy typically follows the Angiosperm Phylogeny Group
(APG), which in some cases differs from The Jepson Manual (1993). Common plant names are
taken from Hickman (1993), Munz (1974), and Roberts et al (2004) and Roberts (2008). An

asterisk (*) denotes a non-native species.

SCIENTIFIC NAME

MAGNOLIOPHYTA

MONOCOTYLEDONS

AGAVACEAE
Yucca whipplei

POACEAE

*  Bromus madritensis subsp. rubens
*  Cynodon dactylon

*  Festuca myuros

*  Schismus barbatus

EUDICOTYLEDONS

ANACARDIACEAE
Malosma laurina
*  Schinus molle

ASTERACEAE
Ambrosia psilostachya
Artemisia californica
Baccharis salicifolia

*  Centaurea melitensis
Encelia californica
Isocoma menziesii var. menziesii
Lepidospartum squamatum
Zinnia grandiflora

BORAGINACEAE
Eriodictyon californicum
Pectocarya recurvata

COMMON NAME

FLOWERING PLANTS

MONOCOTS

Agave Family
our lord’s candle

Grass Family
foxtail chess
Bermuda grass
rattail grass
Mediterranean grass

EUDICOTS

Sumac Family
laurel sumac
Peruvian pepper tree

Sunflower Family
western ragweed
California sagebrush
mulefat
tocalote
California brittlebush
Menzies’ goldenbush
scale-broom
wild zinnia

Borage Family
yerba santa
arch nutted comb bur



BRASSICACEAE
* Hirschfeldia incana
* Sisymbrium irio

CACTACEAE
Opuntia sp,

CONVOLVULACEAE
*  Convolvulus arvensis

FABACEAE
Acmispon glaber

GERANIACEAE
* Erodium cicutarium

LAMIACEAE
Salvia apiana
Salvia mellifera

LYTHRACEAE
*  Punica granatum

MYRSINACEAE
*  Anagallis arvensis

MYRTACEAE
*  Eucalyptus sp.

POLYGONACEAE
Eriogonum fasciculatum

ROSACEAE
Adenostoma fasciculatum
Cercocarpus betuloides

SALICACEAE
Salix gooddingii

SOLANACEAE
* Nicotiana glauca

TAMARICACEAE
*  Tamarix sp.

Mustard Family
short podded mustard
London rocket

Cactus Family
cactus

Morning-Glory Family
field bindweed

Legume Family
deerweed

Geranium Family
red-stemmed filaree

Mint Family
white sage
black sage

Loosestrife Family
pomegranate

Myrsine Family
scarlet pimpernel

Myrtle Family
eucalyptus

Buckwheat Family
California buckwheat

Rose Family
chamise
mountain mahogany

Willow Family
Goodding’s black willow

Nightshade Family
tree tobacco

Tamarisk Family
tamarisk



APPENDIX B

FAUNAL COMPENDIUM

The faunal compendium lists species that were either observed within or adjacent to the Study
Area (denoted by a ‘*’), or that have some potential to occur within or adjacent to the Study Area
(denoted by a ‘“+’). Taxonomy and common names are taken from the California Wildlife Habitat
Relationships System (CDFW 2016); AOU (2009) and CDFW (2016) for birds; Stebbins (1985),
Collins (1990), Jones et al. (1992), and CDFW (2016) for reptiles and amphibians; and CDFW

(2016) for mammals.

REPTILIA

PHRYNOSOMATIDAE
Sceloporus occidentalis

AVES

CHARADRIIDAE
Charadrius vociferus

COLUMBIDAE
Zenaida macroura

APODIDAE
Aeronautes saxatilis

TYRANNIDAE
Sayornis nigricans

TROGLODYTIDAE
Thryomanes bewickii

EMBERIZIDAE
Pipilo crissalis

ICTERIDAE
Agelaius phoeniceus

FRINGILLIDAE

Carpodacus mexicanus
Spinus psaltria

REPTILES

Phrynosomatid Lizards
western fence lizard

BIRDS

Plovers And Relatives
killdeer

Pigeons And doves
mourning dove

Swifts
white-throated swift

Tyrant Flycatchers
black phoebe

Wrens
Bewick’s wren

Emberizids
California towhee

Blackbirds
red-winged blackbird

Fringilline And Cardueline Finches and
Allies

house finch

lesser goldfinch



MAMMALIA MAMMALS

LEPORIDAE Rabbits And Hares
Sylvilagus sp. cottontail rabbit

CANIDAE Foxes, Wolves And Allies

*  Canis lupus familiaris domestic dog

PROCYONIDAE Raccoons And Allies
Procyon lotor raccoon

Taxonomy and nomenclature are based on the following.

Amphibians and reptiles: Crother, B.I. et al.(2000. Scientific and standard English names of
amphibians and reptiles of North America north of Mexico, with comments regarding confidence
in our understanding. Herpetological Circular 29; and 2003 update.) for species taxonomy and
nomenclature; Stebbins, R.C. (2003. A Field Guide to Western Reptiles and Amphibians, third
edition, Houghton Mifflin, Boston.) for sequence and higher order taxonomy.

Birds: American Ornithologists’ Union (1998. The A.O.U. Checklist of North American Birds,
seventh edition. American Ornithologists’ Union, Washington D.C.; and 2000, 2002, 2003, and
2004 supplements.).

Mammals: Grenfell, W.E., Parisi, M.D. and McGriff, D. (2003. Complete list of amphibians,
reptiles, birds and mammals in California. California Department of Fish and Game.
http://www.dfg.ca.gov/whdab/pdfs/species_list.pdf).

The faunal compendium lists species that were either observed within or adjacent to the Study
Area (denoted by a ‘*’), or that have some potential to occur within or adjacent to the Study Area
(denoted by a ‘“+’). Taxonomy and common names are taken from the California Wildlife Habitat
Relationships System (CDFG 2003); AOU (1998) and CDFG (1990) for birds; Stebbins (1985),
Collins (1990), Jones et al. (1992), and CDFG (1990) for reptiles and amphibians; and CDFG
(1990) for mammals.

Special status species are denoted by a !



APPENDIX C

August 17, 2022

Zack West
Glenn Lukos Associates, Inc.

Subject: 2022 Focused Breeding Protocol Survey Results for California Gnatcatcher
at Vulcan Materials Sand and Gravel, San Bernardino, San Bernardino County

INTRODUCTION

This report presents the results of the 2022 breeding season protocol surveys for the
federally threatened California gnatcatcher (Polioptila californica californica) (“CAGN”) at
the Vulcan Materials Sand and Gravel Operation (project site) in Rialto, San Bernardino
County. The surveys were conducted by Mikael Romich a permitted U.S. Fish and Wildlife
Service (USFWS) biologist in accordance with guidance from USFWS CAGN breeding
survey protocol (USFWS 1997).

SITE LOCATION

The project site is located north and northwest of the State Route 210 and Pepper Avenue
interchange at 2400 W Highland Avenue, San Bernardino, California (Figures 1 and 2). The
project site occurs west and south of Lytle Creek-Cajon Wash (Figure 3).

SITE DESCRIPTION

The project site is an active sand and gravel sorting and retail area operated by Vulcan
Materials. It is a heavily and regularly disturbed area nearly completely devoid of
vegetation and consists of always shifting piles of sorted materials, sorting machinery,
large equipment (haul trucks, loaders, water trucks etc), wastewater ponds, access roads,
paved areas, and assorted infrastructure such as parking lots and buildings. There are only
a few vegetated portions within the project site that were assessed as being potentially
suitable for CAGN (Figure 4-survey area). One is a narrow strip of habitat on the southern
portion of the project site where a row of eucalyptus trees with some scattered California
buckwheat occur. The second patch of suitable CAGN habitat occurs in the southwestern
corner where there is an approximate 3-acre isolated patch of sage scrub that is
composed primarily of California buckwheat with some black sage and California
sagebrush with scattered white sage, mountain mahogany, deerweed, croton, and
chamise. Finally, a narrow strip of potential CAGN habitat occurs along the eastern edge
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of the project site on the western slope of a San Bernardino County Flood Control District
levee. Here the vegetation consists mostly of California sagebrush, California buckwheat,
yerba santa, and deerweed with occasional cholla, prickly pear, and mountain mahogany.
In addition, included in the survey area were some buffer areas on the east and south
sides where suitable California buckwheat scrub and California sagebrush scrub
vegetation was present adjacent to suitable areas within the project site (Figure 4). The
total survey area was 6.3 acres.

Land uses surrounding the project site include residential development to the north and
west, open space to the east, and a mix of residential and open space to the south past a
roadway and a freeway.

METHODOLOGY

Protocol breeding season surveys for CAGN were conducted by permitted biologist
Mikael Romich (TE068799-5 and state scientific collecting permit SC-7043). Survey
methods for CAGN were in conformance with USFWS Coastal California Gnatcatcher
Presence/Absence Survey Guidelines (USFWS 1997). A total of 6 surveys were performed
in 2022 spread within the breeding season window of March 15 and June 30 (Table 1).
The biologist slowly traversed the survey area, stopping at approximately 100-foot
intervals to listen and look for CAGN and as needed playing taped vocalizations.

Table 1. 2022 Survey Dates and Conditions

Time Cloud Wind
Temp Cover Speed
Survey | Surveyor Date Begin End (°F) (%) (mph)
1 ' April 22 0904 | 1100 @ 53-59 100 5-10
M. Romich overcast
2 May 3 0750 | 0920 59-61 0 0-5
M. Romich
3 May 20 0605 | 0816 @ 55-57 0 5-10
M. Romich
4 June 3 1045 | 1200 @ 69-72 0 0-5
M. Romich

2|Page
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5 June 10 0605 | 0705 68-77 0 0-5
M. Romich

6 June 30 0600 | 0700 67-72 0 0-5
M. Romich

RESULTS AND DISCUSSION

No CAGN were detected within the survey during the six (6) focused protocol breeding
surveys. A review of the CNDDB and the USFWS Carlsbad databases shows only two
records of CAGN from the Lytle Creek-Cajon Wash area, from 1991 and 2008, so there
presence in this area is not well documented.

Two CDFW watch list species, Bell's sage sparrow (Artemisiospiza belli belli) and southern
California rufous-crowned sparrow (Aimophila ruficeps canescens) were observed as
breeders, but only in the buffer portion of the survey area to the east of the project site.

A complete list of the 34 bird species observed during the six surveys is presented as
Appendix A.

| certify that the information submitted in this report is complete and accurate to the best
of my knowledge and belief. Please contact me if you have any questions or comments
on the survey results. | can be reached at 909.810.0718 or at mike.romich@gmail.com.

Sincerely,

Mikael Romich
Senior Biologist

C+1909.810.0718
romich@originbioloy.com

originbiology.com

3|Page
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Appendix A. Avian Species Observed

Scientific name

Anas platyrhynchos
Callipepla californica
Podilymbus podiceps
Zenaida macroura
Geococcyx californianus
Aeronautes saxatalis
Calypte anna

Calypte costae

Fulica americana
Charadrius vociferus
Buteo jamaicensis
Sayornis saya

Tyrannus vociferans
Tyrannus verticalis
Corvus corax
Stelgidopteryx serripennis
Hirundo rustica
Petrochelidon pyrrhonota
Psaltriparus minimus
Thryomanes bewickii
Toxostoma redivivum
Mimus polyglottos
Haemorhous mexicanus
Spinus psaltria

Spinus tristis
Artemisiospiza belli
Melozone crissalis
Aimophila ruficeps
Icterus cucullatus
Icterus bullockii
Agelaius phoeniceus
Setophaga petechia
Cardellina pusilla

Species

Mallard

California Quail
Pied-billed Grebe
Mourning Dove
Greater Roadrunner
White-throated Swift
Anna's Hummingbird
Costa's Hummingbird
American Coot
Killdeer

Red-tailed Hawk
Say's Phoebe
Cassin's Kingbird
Western Kingbird
Common Raven

Northern Rough-winged Swallow

Barn Swallow

Cliff Swallow

Bushtit

Bewick's Wren
California Thrasher
Northern Mockingbird
House Finch

Lesser Goldfinch
American Goldfinch
Bell's Sparrow
California Towhee
Rufous-crowned Sparrow
Hooded Oriole
Bullock's Oriole
Red-winged Blackbird
Yellow Warbler
Wilson's Warbler



GLENN LUKOS ASSOCIATE

Regulatory Services

December 13, 2022

Dan Darnell

Carson Companies

100 Bayview Circle, Suite 3500
Newport Beach, California 92660

SUBJECT:  Results of San Bernardino Kangaroo Rat Habitat Assessment Conducted for the
Pepper 210 Commerce Center Project, a 101-Acre Property Located in
Unincorporated San Bernardino County, California

Dear Mr. Darnell:

This letter report documents the results of habitat assessment conducted by Glenn Lukos
Associates, Inc. (GLA) for the federally endangered and state candidate endangered San
Bernardino kangaroo rat (Dipodomys merriami parvus) (SBKR) at the above-mentioned
property. Habitat assessments were conducted on April 22, May 3, and May 20, 2022 in all areas
of the Study area in accordance with U.S. Fish and Wildlife Service (USFWS) guidelines.

1.0 SITE LOCATION AND DESCRIPTION

The Study area comprises approximately 101 acres of land in Unincorporated San Bernardino
County, California [Exhibit 1 — Regional Map] and is located within Section 25 of Township 1
North Range 5 West of the United States Geological Survey (USGS) 7.5” quadrangle map San
Bernardino North, California [Exhibit 2 — Vicinity Map]. The Study area is located at latitude
34.13814 and longitude -117.36034 (center reading). The Study area is bounded by State Route
210 (SR-210) to the south, residential development to the west, and undeveloped lands to the
north and east. An aerial map is included as Exhibit 3.

The Study area is an active sand and gravel mine operated by Vulcan Materials. It is a heavily
and regularly disturbed area nearly completely devoid of vegetation and consists of always
shifting piles of sorted materials, sorting machinery, large equipment (haul trucks, loaders, water
trucks etc), wastewater ponds, access roads, paved areas, and assorted infrastructure such as
parking lots and buildings. The Study area is relatively flat and occurs between the elevation of
1,370 feet above mean sea level (msl) to 1,300 feet msl. An aerial map is included as Exhibit 3.
Site photographs are provided as Exhibit 4.

1940 E Deere Avenue, Suite 250 e Santa Ana, California 92705 e 949.837.0404
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There are only a few vegetated portions within the Study area. One is a narrow strip of habitat on
the southern portion of the Study area that appears to function as a detention basin. Along the
southwestern edge of the Study area there is a row of eucalyptus trees (Eucalyptus sp.) with
some scattered California buckwheat (Eriogonum fasciculatum) in the understory. In the
southwestern corner of the Study area there is an approximately 3-acre isolated patch of coastal
sage scrub that is composed primarily of California buckwheat with some black sage (Salvia
mellifera) and California sagebrush (Artemisia californica) with scattered white sage (Salvia
apiana), mountain mahogany (Cercocarpus betuloides), deerweed (Acmispon glaber), California
croton (Croton californicus), and chamise (Adenostoma fasciculatum).

A San Bernardino County Flood Control District levee is located near the eastern edge of the
Study area. It is grouted rip-rap on the east-facing slope and is earthen on the west-facing slope
and has vegetation consisting mostly of California sagebrush, California buckwheat, yerba santa
(Eriodictyon trichocalyx), and deerweed with occasional cholla (Cylindropuntia sp.), prickly
pear (Opuntia littoralis), and mountain mahogany. The northeastern Study area boundary is
located at the toe of this west-facing levee slope except where the haul road connects the mining
areas with the processing area. An aerial map is included as Exhibit 3. Site photographs are
provided as Exhibit 4.

1.1 SITE HISTORY

A review of historical aerials shows that the mining operation has been present in some form
since at least 1959, with a general westward growth over the years to its current extent. Previous
to the mining operation, as shown on 1938 aerials, the Study area overlapped a large braid of
Cajon Wash, which at times contained the low flow of Lytle Creek. Remnants of this braid are
still present south of the Study area and south of Interstate 210. The levee on the east side
provides flood protection from current day Cajon Wash/Lytle Creek. Adjacent areas to the north
of the Study area remained in a natural condition up until about 2020-2021 when it was cleared,
grubbed, and graded for a residential subdivision, which is currently under construction.

2.0 METHODOLOGY

A review was completed of the California Natural Diversity Database (CNDDB) and the
Carlsbad United States Fish and Wildlife office GIS layer for historical and recent SBKR records
near the Study area. Historical aerials of the Study area were reviewed on historicalaerials.com
and Google Earth. A habitat assessment was completed by GLA biologist Mikael Romich, who
has state and federal authorization to survey for SBKR, on April 22, May 3, and May 20, 2022.
All areas of the Study area were closely inspected on-foot for SBKR sign and habitat that could
be suitable for the species.
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3.0 SAN BERNARDINO KANGAROO RAT HABITAT DESCRIPTION

SBKR are restricted to burrowing in friable alluvial deposits predominantly of sand, loamy sand,
sandy loam, or loam. They prefer open, fairly flat areas with low vegetative cover as bare soil
surface is needed for dust-bathing, efficient seed collection (Price 2007 as cited in USFWS
2008), and locomotion.

High levels of vegetative cover, such as shrubs and grass, are thought to interfere with SBKR
movement by reducing the ease of travel that is necessary for predator avoidance (Reynolds
1958, Romich personal observation). Furthermore, previous studies suggest a negative
relationship between perennial canopy cover and kangaroo rat abundance (Price 1978),
especially when canopy cover exceeds 30-50% (Stamp and Ombhart 1978, Braden and McKernan
2000, Shier et al. 2018, Chock et al. 2020). The presence of non-native grasses has been shown
to be the best negative predictor of SBKR occupancy where they declined substantially once
percentage annual grass cover exceeded 20%—30%, and greater than 50% cover may preclude
them (USFWS 2010). Braden and McKernan (2000) reported that SBKR captures were greater
in areas where annual vegetative cover was < 20%. Shier et al. (2018) found negative
relationships between SBKR and high shrub (40-65%) and grass (45-81%) cover. They also
found positive relationships between SBKR and low shrub cover (6-15%), low and medium
grass cover (1-28%), and high sand/bare ground cover (59-71%). Finally, the Western Riverside
Multiple Species Habitat Conservation Plan Biological Monitoring Program (2016) found SBKR
presence was negatively affected by herbaceous/grass cover and soil compactness and were
positively affected by bare ground. They readily occur in previously disturbed areas where it is
open and flat with some opportunities for burrowing.

The connectedness to a source population is an important consideration when determining the
suitability of habitat for SBKR because the expected persistence of a metapopulation is sensitive
to the extent of dispersal that is occurring. Although the ability of SBKR to disperse across
particular landscape features is not well documented, the following may constrain movement and
dispersal: paved roads; railroad tracks; wide barren levees; boulder piles or riprap; wide,
unvegetated, active wash areas; and unsuitable vegetation or land cover types. Maintained
earthen access roads have been documented supporting SBKR (SJM 2009). High vegetative
cover surrounding small islands of suitable habitat may act as a natural barrier and isolate it from
immigration. When these patches are too small to support a viable population, micro-extinctions
can be expected.
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4.0 SAN BERNARDINO KANGAROO RAT SUITABILITY RESULTS

The closest known SBKR populations to the Study area are located to the northeast on the
northeastern side of the levee where the Wildlands Inc. Lytle Creek Conservation Bank occurs.
There are also records to the south of the Study area, but these are separated by Highland Avenue
and State Route 210.

The habitat assessment determined that SBKR are unlikely to occur on the Study area due to the
limited extent and poor quality of the suitable habitat, as well as the degree of isolation from any
source SBKR populations, such as from Lytle/Cajon Creek. There are only a few vegetated areas
within the Study area that needed to be evaluated for SBKR. Near the southern boundary is a
detention basin that contains silts and gravel materials, which are not appropriate substrates for
SBKR (see Appendix A-photo 1). Along the southwestern edge of the Study area there is a row
of eucalyptus trees with some scattered California buckwheat in the understory (Appendix A-
photo 2), which also does not provide suitable SBKR habitat. A 3-acre remnant patch of habitat
in the western portion of the Study area has some small openings in one area that is considered
low quality habitat for SBKR (see Appendix A-photos 3 and 4). The remainder of this patch does
not have open sandy soils, is densely vegetated, is located on a slope, and occurs immediately
adjacent to active gravel operations that has caused spill-over of gravel materials. In addition, no
sign of kangaroo rats was observed here. Finally, this vegetated patch appears largely barren on a
2002 aerial so has been impacted in the past. The toe of the west-facing levee slope on the
eastern part of the Study area appears to collect some flows and fines from the slope and the
adjacent active sand and gravel operations, as well as water truck activities, and the substrate
does not appear suitable to SBKR (see Appendix A-photo 5).

Just north of the haul road, the toe of this slope has some spill-over of sandy material from some
of the nearby sand piles and is considered poor quality habitat and no sign of SBKR was present
here. In very close proximity of the toe of the slope is the active sand and gravel operation that
results in almost daily shifting of the adjacent sand pile. It is also very narrow, approximately 3’
feet wide, which makes it unlikely to be occupied by SBKR (Appendix A-photo 6). Overall, the
Study area is lacking the typical habitat associated with SBKR, such as an alluvial fan terrace.
While SBKR are known to inhabit disturbed areas once they have become re-established, this
requires a colonizing population and a patch of habitat or several interconnected patches of
habitat that are large enough to support a self-sustaining population. These elements are lacking
within the Study area and for these reasons, SBKR are not expected to occur.
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Please feel free to contact me via email (jvu@wetlandpermitting.com) or at (949) 837-0404 should
you have any questions or concerns regarding the results of the habitat assessment.

Sincerely,
GLENN LUKOS ASSOCIATES, INC.

s

Joseph Vu
Biologist

P: 1583-018RIAL
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Photograph 1: View of the water detention basin in the southern part of the study
area determined not to have suitable habitat for SBKR..

Photograph 3: View of the open areas in the southwestern part of the study area that
has some qualities of low quality SBKR habitat but is small and fragmented and
SBKR are not expected.

Photograph 2: View of the eucalyptus windrow in the southern part of the study area,
which was determined not to be suitable for SBKR.

Photograph 4: Another view of the open areas in the southwestern part of the study
area that has some qualities of low quality SBKR habitat but is small and fragmented
and SBKR are not expected.

Exhibit 4— Page 1

Site Photographs



Photograph 5: View of the western toe of the eastern levee showing fine surface
materials, which was determined not to be suitable for SBKR.

Photograph 6: View of the western toe of the eastern levee showing a narrow band of
constantly shifting sandy materials, which was determined not to be suitable for
SBKR.
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January 10, 2023

Dan Darnell

Carson Companies

100 Bayview Circle, Suite 3500
Newport Beach, California 92660

SUBJECT:  Jurisdictiona Delineation of the Pepper 210 Commerce Center Project, an

Approximately 101-Acre Site Located in Unincorporated San Bernardino
County, Cdlifornia

Dear Mr. Darndll:

This letter report summarizes our preliminary findings of United States Army Corps of
Engineers (Corps), Regional Water Quality Control Board (Regional Board), and California
Department of Fish and Wildlife (CDFW) jurisdiction for the above-referenced property.*

The above-referenced property (Property) in San Bernardino County [Exhibit 1] comprises
approximately 101 acres and does not contain any blue-line streams as depicted on the U.S.
Geologica Survey (USGS) topographic map San Bernardino North California [Exhibit 2]. On
November 21, 2022, a senior regulatory specialist of Glenn Lukos Associates, Inc. (GLA)
examined the Property to determine the presence and limits of (1) Corps jurisdiction pursuant to
Section 404 of the Clean Water Act (CWA), (2) Regiona Board jurisdiction pursuant to Section
401 of the CWA and Section 13260 of the California Water Code (CWC), and (3) CDFW
jurisdiction pursuant to Division 2, Chapter 6, Section 1600 of the Fish and Game Code.
Enclosed is a 300-scale map [Exhibit 3] that depicts the areas of potential Corps, Regional Board
and CDFW jurisdiction. Photographs to document the topography, vegetative communities, and
general widths of each of the waters are provided as Exhibit 4.

No Corps, Regiona Board, or CDFW jurisdiction is located within the Project site. The Property
isan active quarry operating under a Nationa Pollutant Discharge Elimination System (NPDES)
(NPDES Number CAS000001) General Permit for Storm Water Discharges Associated with
Industrial Activities (Industrial General Permit 97-03-DWQ).

I This report presents our best effort at estimating the subject jurisdictional boundaries using the most up-to-date
regulations and written policy and guidance from the regulatory agencies. Only the regulatory agencies can make a
final determination of jurisdictional boundaries.

1940 E Deere Avenue, Suite 250 e  Santa Ana, California 92705 e  949.837.0404



Dan Darnell
Carson Companies
January 10, 2023
Page 2

l. METHODOLOGY

Prior to beginning the field delineation, a color aerial photograph, a topographic base map of the
property, the previously cited USGS topographic map, and a soils map were examined to
determine the locations of potentia areas of Corps, Regiona Board, and CDFW jurisdiction.
Suspected jurisdictiona areas were field checked for evidence of stream activity and/or wetland
vegetation, soils and hydrology. Where applicable, reference was made to the 2008 Field Guide
to the Identification of the Ordinary High Water Mark (OHWM) in the Arid West Region of the
Western United States (OWHM Manual)? to identify the width of Corps jurisdiction, and
suspected federal wetland habitats on the site were evaluated using the methodol ogy set forth in
the U.S. Army Corps of Engineers 1987 Wetland Delineation Manual® (Wetland Manual) and
the 2008 Regiona Supplement to the Corps of Engineers Wetland Delineation Manual: Arid
West Supplement (Arid West Supplement).* Reference was aso made to the 2019 State
Wetland Definition and Procedures for Discharges of Dredged or Fill Material to Waters of the
State (State Board Wetland Definition and Procedures) to identify suspected State wetland
habitats.> Whilein the field, the potential limits of jurisdiction were recorded with a sub-meter
Trimble GPS device in conjunction with acolor aerial photograph using visible landmarks.
Other data were recorded onto wetland data sheets and are attached as Appendix A.

The National Cooperative Soil Survey (NCSS) has mapped the following soil types as occurring
in the genera vicinity of the Property [Exhibit 5]:

Psamments and Fluvents, Frequently flooded

The psamments consists of sandy soils formed in recent water-deposited unconsolidated particles
that are deposited on flood plains, fans, and deltas along rivers and small stream courses. These
soils are mapped in the southern portion of the Project site, but these areas are currently
developed and occupied with a paved parking lot and office buildings.

2U.S. Army Corps of Engineers. 2008. A Field Guide to the Identification of the Ordinary High Water Mark
(OHWM) in the Arid West Region of the Western United States

3 Environmental Laboratory. 1987. Corps of Engineers Wetlands Delineation Manual, Technical Report Y-87-1,
U.S. Army Engineer Waterways Experimental Station, Vicksburg, Mississippi.

4U.S. Army Corps of Engineers. 2008. Regional Supplement to the Corps of Engineers Wetland Delineation
Manual: Arid West Region (Version 2.0), ed. J. S. Wakeley, R. W. Lichvar, and C. V. Noble. ERDC/EL TR-08-28.
Vicksburg, MS: U.S. Army Engineer Research and Devel opment Center.

5 State Water Resources Control Board. 2019. State Wetland Definition and Procedures for Discharges of Dredged
or Fill Material to Waters of the State.
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Quarries and Pits soils

The Quarries and Pits series consists of very deep, poorly drained soils that formed in fine-
textured alluvium weathered from extrusive and basic igneous rocks. Pit soils are on flood plains
and in basins. Slopes range from zero to five percent.

Soboba stony loamy sand, 2 to 9 percent slopes

The Soboba series consists of deep, excessively drained soils that formed in aluvium from
predominantly granitic rock sources. Sobaba soils are on aluvial fans and flood plains and have

slopes of zero to 30 percent.

Tujunga loamy sand, 0 to 5 percent slopes and Tujunga gravelly loamy sand, 0 to 9 percent
slopes

The Tujunga series consists of very deep, somewhat excessively drained soils that formed in
alluvium from granitic sources. Tujunga soils are on aluvial fans and floodplains, including
urban areas. Slopes range from zero to 12 percent.

. JURISDICTION

A. Army Corps of Engineers

Pursuant to Section 404 of the Clean Water Act, the Corps regulates the discharge of dredged
and/or fill material into waters of the United States. The term "waters of the United States' is
defined in Corps regulations at 33 CFR Part 328.3(a) as.

(1) All waterswhich are currently used, or were used in the past, or may be
susceptible to usein interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such asintrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural ponds, the use, degradation
or destruction of which could affect foreign commerce including any such
waters:

(i) Which are or could be used by interstate or foreign travelers for
recreational or other purposes; or
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(i) Fromwhich fish or shellfish are or could be taken and sold in
interstate or foreign commerce; or

(iii) Which are used or could be used for industrial purpose by industries
in interstate commerce...

(4) All impoundments of waters otherwise defined as waters of the United States

under the definition;

(5) Tributaries of watersidentified in paragraphs (a) (1)-(4) of this section;

(6) Theterritorial seas;

(7) Wetlands adjacent to waters (other than waters that are themsel ves wetlands)

identified in paragraphs (a) (1)-(6) of this section.

(8) Waters of the United Sates do not include prior converted cropland.
Notwithstanding the determination of an area’s status as prior converted cropland by
any other federal agency, for the purposes of the Clean Water Act, the final authority
regarding Clean Water Act jurisdiction remains with the EPA.

Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of CWA (other than cooling ponds as defined in 40 CFR 123.11(m)
which also meet the criteria of this definition) are not waters of the United Sates.

In the absence of wetlands, the limits of Corps jurisdiction in non-tidal waters, such as
intermittent streams, extend to the OHWM which is defined at 33 CFR 328.3(e) as:

...that line on the shore established by the fluctuation of water and indicated by
physical characteristics such as clear, natural line impressed on the bank,
shelving, changes in the character of soil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas.

1. Wetland Definition Pursuant to Section 404 of the Clean Water Act

Theterm “wetlands’ (a subset of “waters of the United States’) is defined at 33 CFR 328.3(b) as
"those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support...a prevalence of vegetation typically adapted for life in saturated
soil conditions." In 1987 the Corps published the Wetland Manual to guide its field personnel in
determining jurisdictional wetland boundaries. The methodology set forth in the Wetland
Manual and the Arid West Supplement generally require that, in order to be considered a
wetland, the vegetation, soils, and hydrology of an area exhibit at least minimal hydric
characteristics. While the Wetland Manual and Arid West Supplement provide great detail in
methodology and allow for varying special conditions, awetland should normally meet each of
the following three criteria:
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* Morethan 50 percent of the dominant plant species at the site must be hydrophytic in
nature as published in the most current national wetland plant list;

» Soilsmust exhibit physical and/or chemical characteristics indicative of permanent or
periodic saturation (e.g., agleyed color, or mottles with a matrix of low chroma
indicating arelatively consistent fluctuation between aerobic and anaerobic conditions);
and;

» Whereas the Wetland Manual requires that hydrologic characteristics indicate that the
ground is saturated to within 12 inches of the surface for at least five percent of the
growing season during a normal rainfall year, the Arid West Supplement does not include
a quantitative criteriawith the exception for areas with “problematic hydrophytic
vegetation”, which require aminimum of 14 days of ponding to be considered a wetland.

2. Solid Waste Agency of Northern Cook County v. United States Army Cor ps of
Engineers, et al.

Pursuant to Article I, Section 8 of the U.S. Constitution, federal regulatory authority extends only
to activities that affect interstate commerce. In the early 1980s the Corps interpreted the
interstate commerce requirement in a manner that restricted Corps jurisdiction on isolated
(intrastate) waters. On September 12, 1985, the U.S. Environmental Protection Agency (EPA)
asserted that Corps jurisdiction extended to isolated waters that are used or could be used by
migratory birds or endangered species, and the definition of “waters of the United States’ in
Corps regulations was modified as quoted above from 33 CFR 328.3(a).

On January 9, 2001, the Supreme Court of the United States issued aruling on Solid Waste
Agency of Northern Cook County v. United States Army Corps of Engineers, et al. (SWANCC).
In this case the Court was asked whether use of an isolated, intrastate pond by migratory birdsis
a sufficient interstate commerce connection to bring the pond into federal jurisdiction of Section
404 of the Clean Water Act.

The written opinion notes that the court’s previous support of the Corps expansion of
jurisdiction beyond navigable waters (United Sates v. Riverside Bayview Homes, Inc.) wasfor a
wetland that abutted a navigable water and that the court did not express any opinion on the
guestion of the authority of the Corps to regulate wetlands that are not adjacent to bodies of open
water. The current opinion goes on to state:

In order to rule for the respondents here, we would have to hold that the
jurisdiction of the Corps extends to ponds that are not adjacent to open water.
We conclude that the text of the statute will not allow this.
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Therefore, we believe that the court’ s opinion goes beyond the migratory bird issue and says that
no isolated, intrastate water is subject to the provisions of Section 404(a) of the Clean Water Act

(regardless of any interstate commerce connection). However, the Corps and EPA haveissued a
joint memorandum which states that they are interpreting the ruling to address only the migratory
bird issue and leaving the other interstate commerce clause nexuses intact.

3. Rapanosv. United States and Carabell v. United States

On June 5, 2007, the EPA and Corps issued joint guidance that addresses the scope of
jurisdiction pursuant to the Clean Water Act in light of the Supreme Court’ s decision in the
consolidated cases Rapanos v. United Sates and Carabell v. United States (“Rapanos’). The
chart below was provided in the joint EPA/Corps guidance.

For sites that include waters other than Traditional Navigable Waters (TNWSs) and/or their
adjacent wetlands or Relatively Permanent Waters (RPWS) tributary to TNWs and/or their
adjacent wetlands, as set forth below, the Corps must apply the “significant nexus’ standard.

For “isolated” waters or wetlands, the joint guidance also requires an eva uation by the Corps
and EPA to determine whether other interstate commerce clause nexuses, not addressed in the
SWANCC decision are associated with isolated features on properties for which ajurisdictional
determination is being sought from the Corps.

The Corps and EPA will assert jurisdiction over the following waters:

» Traditional navigable waters.

*  Wetlands adjacent to traditional navigable waters.

* Non-navigable tributaries of traditional navigable waters that are relatively permanent
where the tributaries typically flow year-round or have continuous flow at | east
seasonally (e.g., typically three months).

*  Wetlandsthat directly abut such tributaries.

The Corps and EPA will decide jurisdiction over the following waters based on a fact-specific
analysisto determine whether they have a significant nexus with a TNW:

* Non-navigable tributaries that are not relatively permanent.

*  Wetlands adjacent to non-navigable tributaries that are not relatively permanent.

*  Wetlands adjacent to but that do not directly abut arelatively permanent non-navigable
tributary.
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The agencies generally will not assert jurisdiction over the following features:

» Swalesor erosional features (e.g., gullies, small washes characterized by low volume,
infrequent or short duration flow).

» Ditches (including roadside ditches) excavated wholly in and draining only uplands and
that do not carry arelatively permanent flow of water.

The agencies will apply the significant nexus standard as follows:

» A significant nexus analysis will assess the flow characteristics and functions of the
tributary itself and the functions performed by all wetlands adjacent to the tributary to
determine if they significantly affect the chemical, physical and biological integrity of
downstream traditional navigable waters.

»  Significant nexus includes consideration of hydrologic and ecologic factors.

B. Regional Water Quality Control Board

The State Water Resource Control Board and each of its nine Regional Boards regul ate the
discharge of waste (dredged or fill material) into waters of the United States® and waters of the
State. Waters of the United States are defined above in Section I1.A and waters of the State are
defined as “any surface water or groundwater, including saline waters, within the boundaries of
the state” (California Water Code 13050[€]).

Section 401 of the CWA requires certification for any federal permit or license authorizing
impacts to waters of the U.S. (i.e., waters that are within federal jurisdiction), such as Section
404 of the CWA and Section 10 of the Safe Rivers and Harbors Act, to ensure that the impacts
do not violate state water quality standards. When a project could impact waters outside of
federa jurisdiction, the Regional Board has the authority under the Porter-Cologne Water
Quality Control Act to issue Waste Discharge Requirements (WDRS) to ensure that impacts do
not violate state water quality standards. Clean Water Act Section 401 Water Quality
Certifications, WDRs, and waivers of WDRs are also referred to as orders or permits.

8 Therefore, wetlands that meet the current definition, or any historic definition, of waters of the U.S. are waters of
the state. In 2000, the State Water Resources Control Board determined that all waters of the U.S. are also waters of
the state by regulation, prior to any regulatory or judicial limitations on the federal definition of waters of the U.S.
(Cdlifornia Code or Regulations title 23, section 3831(w)). This regulation has remained in effect despite subsequent
changes to the federal definition. Therefore, waters of the state includes features that have been determined by the
U.S. Environmental Protection Agency (U.S. EPA) or the U.S. Army Corps of Engineers (Corps) to be “waters of
the U.S.” in an approved jurisdictional determination; “waters of the U.S.” identified in an aguatic resource report
verified by the Corps upon which a permitting decision was based; and features that are consistent with any current
or historic final judicial interpretation of “waters of the U.S.” or any current or historic federal regulation defining
“waters of the U.S.” under the federal Clean Water Act.
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1. State Wetland Definition

The State Board Wetland Definition and Procedures define an area as wetland as follows: An
area iswetland if, under normal circumstances, (1) the area has continuous or recurrent
saturation of the upper substrate caused by groundwater, or shallow surface water, or both; (2)
the duration of such saturation is sufficient to cause anaerobic conditions in the upper substrate;
and (3) the area’ s vegetation is dominated by hydrophytes or the area lacks vegetation.

The following wetlands are waters of the State:

1. Natural wetlands,
2. Wetlands created by modification of a surface water of the state;” and
3. Artificial wetlands? that meet any of the following criteria:

a. Approved by an agency as compensatory mitigation for impacts to other waters
of the state, except where the approving agency explicitly identifies the mitigation
as being of limited duration;
b. Specifically identified in a water quality control plan as a wetland or other
water of the state;
c. Resulted from historic human activity, is not subject to ongoing operation and
maintenance, and has become a relatively permanent part of the natural
landscape; or
d. Greater than or equal to one acrein size, unless the artificial wetland was
constructed, and is currently used and maintained, primarily for one or more of
the following purposes (i.e., the following artificial wetlands are not waters of the
state unless they also satisfy the criteria set forth in 2, 3a, or 3b):

i. Industrial or municipal wastewater treatment or disposal,

ii. Settling of sediment,

iii. Detention, retention, infiltration, or treatment of stormwater runoff and

other pollutants or runoff subject to regulation under a municipal,

construction, or industrial stormwater permitting program,

iv. Treatment of surface waters,

v. Agricultural cropirrigation or stock watering,

vi. Fire suppression,

vii. Industrial processing or cooling,

7 “Created by modification of asurface water of the state” means that the wetland that is being evaluated was
created by modifying an area that was a surface water of the state at the time of such modification. It does not
include awetland that is created in alocation where awater of the state had existed historically, but had already
been completely eliminated at some time prior to the creation of the wetland. The wetland being evaluated does not
become awater of the state due solely to a diversion of water from a different water of the state.

8 Artificial wetlands are wetlands that result from human activity.
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viii. Active surface mining — even if the site is managed for interim
wetlands functions and val ues,

iX. Log storage,

x. Treatment, storage, or distribution of recycled water, or

xi. Maximizing groundwater recharge (this does not include wetlands that
have incidental groundwater recharge benefits); or

xii. Fields flooded for rice growing.®

All artificial wetlands that are less than an acre in size and do not satisfy the criteria set forth in
2, 3.a, 3.b, or 3.c are not waters of the state. If an aquatic feature meets the wetland definition,
the burden is on the applicant to demonstrate that the wetland is not a water of the state.

C. Califor nia Department of Fish and Wildlife

Pursuant to Division 2, Chapter 6, Sections 1600-1603 of the California Fish and Game Code,
the CDFW regulates all diversions, obstructions, or changesto the natural flow or bed, channel,
or bank of any river, stream, or lake, which supports fish or wildlife.

CDFW defines a stream (including creeks and rivers) as “abody of water that flows at |east
periodically or intermittently through abed or channel having banks and supports fish or other
aquatic life. Thisincludes watercourses having surface or subsurface flow that supports or has
supported riparian vegetation.” CDFW's definition of “lake” includes “ natural lakes or man-
made reservoirs.” CDFW also defines a stream as “a body of water that flows, or has flowed,
over agiven course during the historic hydrologic regime, and where the width of its course can
reasonably be identified by physical or biologica indicators.”

It isimportant to note that the Fish and Game Code defines fish and wildlife to include al wild
animals, birds, plants, fish, amphibians, invertebrates, reptiles, and related ecological
communities including the habitat upon which they depend for continued viability (FGC
Division 5, Chapter 1, section 45 and Division 2, Chapter 1 section 711.2(a) respectively).
Furthermore, Division 2, Chapter 5, Article 6, Section 1600 et seg. of the California Fish and

9 Fields used for the cultivation of rice (including wild rice) that have not been abandoned due to five consecutive
years of non-use for the cultivation of rice (including wild rice) that are determined to be awater of the statein
accordance with these Procedures shall not have beneficial use designations applied to them through the Water
Quality Control Plan for the Sacramento and San Joaquin River Basins, except as otherwise required by federal law
for fields that are considered to be waters of the United States. Further, agricultural inputs legally applied to fields
used for the cultivation of rice (including wild rice) shall not constitute a discharge of waste to awater of the state.
Agricultural inputs that migrate to a surface water or groundwater may be considered a discharge of waste and are
subject to waste discharge requirements or waivers of such requirements pursuant to the Water Board' s authority to
issue or waive waste discharge requirements or take other actions as applicable.
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Game Code does not limit jurisdiction to areas defined by specific flow events, seasonal changes
in water flow, or presence/absence of vegetation types or communities.

1. RESULTS

Three features occur within the Property, referred to herein as Settling Basins A, B, and C.
Settling Basins A and C are singular whereas Settling Basin B consists of three interconnected
basins. No wetland or riparian areas are associated with the features. These basins are part of
the active quarry operating under the aforementioned NPDES General Permit for Storm Water
Discharges Associated with Industrial Activities.

The settling basins are located in the center, south, and southeast portions of the Project site. The
basins are man-made and were constructed specifically to contain surface runoff from the mining
operation. All of the basins are regularly maintained as part of quarry activities, including
dredging of excess or accumulated aggregate materials. The settling basins dissipate and/or
percolate onsite and have no downstream surface connection to any other jurisdictional feature.
They also do not contain riparian or wetland vegetation due to the regular maintenance activities.
Elevations on site range from approximately 1,293 to 1,360 feet above mean sealevel. All
features are depicted in Exhibit 3 and further described below in Table 1, followed by a summary
of Corps, Regiona Board, and CDFW jurisdiction. Site photographs are provided as Exhibit 4.

Settling Basin A

Settling Basin A isaman-made linear basin that originates near the southern border of the
Property. This basin collects surface runoff from the mining operation and allows the runoff to
dissipate and percolate into the ground. Settling Basin A extends for approximately 323 linear
feet on the Property. Surface water was present during the delineation; however, the basinis
unvegetated except for a clump of non-native tamarisk shrubs located at the eastern end, and
upland scrub plants such as coyote bush on the slopes. Settling Basin A supports a coarse sandy
bottom with larger rocks underneath. The width of the basin ranges between 25 and 27 feet.

Settling Basin B

Settling Basin B consists of three interconnected man-made basins that originate in the center of
the Property. The basins store tailings and collect surface runoff from the mining operation, and
allow for percolation and settling of sediments. These basins are regularly maintained and
dredged. Surface water was present during the delineation. Collectively, they comprise
approximately 967 linear feet within the Property with widths ranging between 99 and 148 feet.
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Settling Basin C

Settling Basin C is aman-made basin that originates near the southeastern corner of the Property.
This basin collects surface runoff from the mining operation and alows the runoff to dissipate
and percolate into the ground. Settling Basin C is approximately 115 feet wide. Surface water
was present during the delineation; however, the basin is unvegetated except for severa non-
native tree tobacco plants along the edge and upland plants on the slopes. A few mulefat plants
also occurred at the edge but not enough to be considered ariparian plant community. Accessto
this basin was not provided because of the unstable eroded slopes, so avisual survey was
conducted from pavement areas at the top.

Table 3 below summarizes the acreage and linear feet of each basin and the locations of each
basin are depicted on the enclosed jurisdictional delineation map [Exhibit 3C]. Site photographs
are provided as Exhibit 4.

Table 3: Summary of Delineated Features

Non-Wetland/ L enath
Feature Non-Riparian -9
(linear feet)
(acres)
Settling Basin A 0.20 323
Settling Basin B* 2.30 967
Settling Basin C 0.15 115
Total 2.65 1,405

*includes B1, B2, B3 collectively

A. CorpsJurisdiction

No Corpsjurisdiction is located within the Project site. Settling Basins A, B, and C terminate
onsite and do not have a surface connection to a TNW or atributary to a TNW. These basins
dissipate and percolate within the Property and are non-navigable. Asaresult, Settling Basins A,
B, and C areisolated and would not be considered waters of the U.S. that would be subject to
Corpsjurisdiction pursuant to Section 404 of the CWA.

B. Regional Water Quality Control Board Jurisdiction

No Regional Board jurisdiction islocated within the Project site. Under the State Board Wetland
Definition and Procedures, the settling basins would be excluded from regulation by the
Regional Board based on the following:
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IV.D.1.d: “Routine operation and maintenance activities that result in discharge of dredged or
fill material to artificially-created waters currently used and maintained primarily for one or
more of the purposes listed in section 11.3.d. (i), (ii), (iii), (vi), (vii), (x), or (xi)...”

Specificaly, the settling basins are used for section 11.3.d.ii: settling of sediment and section
[1.3.d.iii: detention, retention, infiltration, or treatment of stormwater runoff and other pollutants
or runoff subject to regulation under amunicipal, construction, or industrial stormwater
permitting program.

The quarry operates under the aforementioned NPDES General Permit for Storm Water
Discharges Associated with Industrial Activities. As such, the quarry operates under an
approved Regiona Board permit and per section 11.3.d.ii, the settling basins would be excluded
from jurisdiction by the Regional Board under Section 401 of the CWA and Section 13260 of the
CWC.

C. CDFW Jurisdiction

No CDFW jurisdiction is located within the Project site. The CDFW regulates impacts to
“rivers,” “streams,” and “lakes’ under the California Fish and Game Code for the primary
purpose of protecting aquatic habitats for fish and wildlife resources. Settling Basins A, B, and C
were created/constructed as part of the stormwater prevention activities associated with the
quarry and persist as mining-related stormwater features. These features would not meet
CDFW’s definition for ariver, stream, or lake because they do not support habitat for fish and
wildlife resources and would not generally require notification under Section 1602. Asaresult,
all three settling basins would not be subject to CDFW jurisdiction pursuant to Division 2,
Chapter 6, Sections 1600-1603 of the California Fish and Game Code.
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If you have any questions about this |etter report, please contact Joseph Vu at (949) 34