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Kupferberg opposition to CSVRA General Plan FEIR Certification

Dear Chairperson Cabral and Commission members,

On behalf of Save the Frogs, and the scholars and professors who have co-signed previous letters, | am here to say that
on scientific grounds, we urge you to deny certification of the Final EIR (FEIR) and General Plan (GP) for Carnegie SVRA.

The biological resources section is inadequate. Nowhere do the responses to my previous comments refute the validity
of the analyses | and my colleagues submitted. We clearly showed the detrimental effects of OHV use on wildlife,
especially amphibians and birds. Our work was richly documented with studies from peer reviewed journals, and | ask,
where are the scientific studies to support the repeated assertion that the proposed management guidelines are
effective at mitigating the impacts of OHV use? Nowhere does the General Plan or the FEIR provide substantive evidence
that the proposed wildlife guidelines have worked in the past at Carnegie to maintain habitat quality, or to prevent
decline of species at risk from OHV use.

With respect to quantitative interpretation of data, there is a complete non-equivalence between what is in the FEIR and
our analyses. The key response of the FEIR is, and | quote, “The types of comparisons suggested by the commenter (me)
are not appropriate for a general plan”. This statement concedes that the FEIR does not utilize the wealth of raw data

collected by Carnegie staff at Habitat Monitoring System “control” sites to assess OHV use impacts. This is not merely a
guestion of scientists drawing different conclusions from the same data set used by the preparers of the FEIR. This is a

guestion of interpreting data vs. ignoring data.

This FEIR response is an open admission that the General Plan is not committed to science based management.
Comparisons over time and control vs. impact are the foundation of a scientific approach to the problem of detecting
and measuring the magnitude of in situ environmental effects. CEQA states that the purpose of an EIR is “to identify the
significant effects on the environment of a project”. By asserting that side by side comparisons between Carnegie and
Tesla are inappropriate, the authors have undermined the validity of every single aspect of the FEIR and GP which relies
on HMS reports to mitigate future impacts through adaptive management.

The FEIR further asserts that the mere existence of HMS reports is sufficient to protect the biological resources at risk.
The reports appear years late, are incomplete, and entirely lack appropriate analytical and statistical techniques. Scant
progress has been made since the 2009 critique sponsored by OHMVR. In fact, the quality and frequency has declined.
Two reports have beenissuedin 7 years. Reports for 2015 and 2016 are missing. The most recent report covered 2011
to 2014 and had no presentation of vegetative cover data. The report included a grid cell map to show locations of
where animals were observed, but the tables (No.35-38) only give the number of each animal, not the location. So when
there are observations of a protected species, say burrowing owls, we have no way of knowing if the planned use areas
in the General Plan overlap with the locations. Furthermore, | find it hard to believe that CSVRA did full reporting or
recording of wildlife -- in 2011 there were 59 species reported and the richness of species reported went down to just 3
species by 2014. Either there was a huge crash of all the vertebrate species not covered by aquatic sampling and point
counts of birds, or CSVRA has just stopped keeping track. These small problems are indicative of the larger deficiencies
of the Habitat Monitoring System we covered in great detail previously. These failings serve as an indictment of the FEIR
strategy to postpone mitigation to the future. CSVRA has shown time and time again that they cannot detect effects
because of poor science. | submit here a table with the details of specific responses.

Sincerely yours,

Sarah Kupferberg, Ph.D. , Visiting Scholar UC Berkeley Dept. of Integrative Biology
Board Member of Save the Frogs



Kupferberg opposition to CSVRA General Plan FEIR Certification

Comment (p.)

Issue

OHMVR response

Rebuttal

FEIR 115-2
(8-203)

FEIR I115-3 (8-
203)

FEIR 1154
(8-203)

FEIR 116-3 (8-
211)

FEIR 1164

Lack of comparison
between riding and
non-riding areas to
assess impact

Lack of specificity of
locations of
development will
compromise the
integrity of HMS
control sites

Lack of data analysis

Habitat degradation,
lower occupancy
rates for vertebrates
and reductions in
vegetative cover

Lack of annual HMS
reports

“The types of
comparisons suggested
by the commenter are
not appropriate for a
general plan”.

“HMS control sites are
not expected to
change”

“It is not necessary to
re-examine the data
from the HMS or
respond in further
detail to the conclusion
reached by others
when examining the
same data”

General Plan provides a
detailed set of
guidelines to avoid or
minimize impacts on

There have been
occasional delays or
combined HMS reports

Using CSVRA’s own HMS data, | have shown, using scientifically and statistically sound methods, that
there are significant detrimental effects of OHV use on amphibian and birds on several levels of
ecological organization, on habitat quality, occupancy rates, population sizes, and community
composition. The FEIR response is an open admission that OHMVR has no intention of practicing
science-based resource management and that the general planning process has been dedicated to
glossing over undeniable facts. With this statement OHMVR is admitting that their quantitative
Habitat Monitoring System data were not used to inform the General Plan. By asserting that side by
side comparisons between Carnegie and Tesla are inappropriate, they undermine the validity of
every other response which refers to reliance on the HMS reports to mitigate future impacts
through adaptive management.

The HMS data collection and reporting process are fraught with methodological errors and
inconsistencies and complete lack of synthetic data analysis (see Cashen and Kupferberg comments).
Continuing to produce documents that are released many years late and lacking rigorous analytical
techniques is not science-based management. Using “control” sites that will then be surrounded by
OHV use invalidates the results of any future studies.

This response, using the word “re-examine” assumes that the FEIR actually did examine the data to
begin with. The data were only utilized to the extent that a catalog list of special status species in the
area was developed. The data were not at all examined to detect, assess, or predict impacts of the
general plan. For birds, the FEIR does not examine species composition shifts of whole comm unities
of avifauna by habitat type the way we did.

No refutation of the facts we presented regarding species declines, community shifts, and habitat
impairment. More importantly no evidence from CSVRA that the guidelines are effective in the
context of the in situ ecological conditions and no evidence that these techniques are effective
elsewhere.

Since the critique in 2009 be Meese et al. seven years ago two HMS reports have produced. This is
more than an occasional delay. The most recent report lacked data analysis completely and whole
sections, such as vegetative cover reported no results at all. There is not a single example in the FEIR
or the General Plan of a management action taken that has effectively reversed a negative trend in a
wildlife or vegetation response variable as a result of a finding of an HMS report.




Scott Cashen, M.S, Independent Biological Resources Consultant
Sarah Kupferberg, PhD, Senior Ecologist and Conservation Biologist

February 3, 2016

OHMVR Commissioners

Christopher Conlin, Deputy Director

Dan Canfield, Planning Manager

California State Parks

Off Highway Motor Vehicle Recreation Division
1725 23rd Street, Suite 200

Sacramento, CA 95816

California Department of Parks and Recreation
Off-Highway Motor Vehicle Recreation Division
c/o AECOM, Attn: Carnegie SVRA General Plan
2020 L Street, Suite 400

Sacramento, CA 95811

RE: Draft Final Environmental Impact Report (DFEIR) Prepared for the Carnegie
SVRA and Critique of CSVRA Adaptive Management, Wildlife Habitat Protection
Plan (WHPP), and Habitat Monitoring System (HMS) — Supplemental Comments to
PGP/DEIR Comments

Dear OHMVR Commission, OHMVR Division of California State Parks, and CSVRA
General Plan Staff:

This letter is submitted jointly as co-authors of the Critique of CSVRA Adaptive
Management, Wildlife Habitat Protection Plan (WHPP), and Habitat Monitoring System
(HMS) Failures to Protect Wildlife and Provide Mitigation (hereafter referred to as the
“Critique™). On behalf of Friends of Tesla Park, we submitted the Critique as supplemental
comments on the Preliminary General Plan (PGP) and Draft Environmental Impact Report
(DEIR) on June 29, 2015. The Critique was received and is located in the Draft Final
Environmental Impact Report (DFEIR) as Comment Letter 030d.

The responses in the DFEIR and GP, however, fail to adequately respond to the detailed
evidence and analysis presented in the Critique, do not provide any alternative evidence or
analysis, and do not resolve the issues raised in our comments.

Because CSVRA directly linked the PGP’s and DEIR’s biological resource impacts analysis
and mitigation strategy to the CSVRA’s Wildlife Habitat Protection Plan (WHPP) and
Habitat Monitoring System (HMS) assessments, we evaluated CSVRA’s compliance with its
WHPP (adopted in 2001) and the associated HMS. In addition, we evaluated the adaptive
management actions implemented at the CSVRA, as reflected in the HMS reports. We found
that: (1) the CSVRA is not in compliance with the conservation requirements of the



Scott Cashen, M.S, Independent Biological Resources Consultant
Sarah Kupferberg, PhD, Senior Ecologist and Conservation Biologist

California Public Resources Code with respect to the WHPP and HMS processes, which are
intended to detect and remediate adverse effects to the environment from OHV activity; and
(2) the activities that have been undertaken at the CSVRA have been ineffective in the
conservation of sensitive biological resources. Some of the measures in the WHPP were
inappropriate, and remain inappropriate, because they are not linked to clear response
variables (e.g., a 50% drop in population size) that would trigger conservation actions.
Furthermore, those measures that were appropriate were never implemented. Attached as
Exhibit 1 is a table that demonstrates CSVRA’s failure to conduct the surveys and
conservation actions stipulated in its WHPP. Despite a critical review of the WHPP and
HMS in 2009 by an independent team of experts retained by the OHVMR Division, the
CSVRA has yet to implement meaningful and consistent improvements. As a result, the
WHPP and HMS are incapable of conserving the numerous unique biological resources that
occur within the existing CSRVA and proposed expansion area.

The consequences of these findings were confirmed through detailed analysis of the HMS
survey data. The analysis was conducted by Kupferberg and Furey and was documented in
the Technical Memorandum — An Independent Impact Analysis using Carnegie State
Vehicular Recreation Area Habitat Monitoring System Data (“Technical Memo™). The
Technical Memo was submitted as comments on the PGP and DEIR. The Technical Memo is
located in the DFEIR as Comment Letter 030e.

Data collected by CSVRA for the HMS process confirm that habitat degradation has
occurred throughout the CSVRA, resulting in: (a) significantly lower occupancy rates by
herpetofauna, (b) significantly lower abundances of key indicator species of birds, (c)
extirpation of various species from the riding areas, (d) shifts in the community composition
of vertebrates, and (e) decreases in vegetative cover. These effects are biologically
significant, and statistical analysis demonstrates they are directly attributable to activities in
the existing CSVRA (riding area).

In spite of the extensive evidence and analysis of CSVRA’s own performance and survey
data documented in the Critique and Technical Memo, the DFEIR and GP did not resolve our
comments or provide any alternative data analysis or evidence. Rather, the responses, if any,
simply restated information provided in the PGP and DEIR.

For example, the DFEIR response to our Critique was limited to: “[s]ee response to comment
030c-19,” which states:

PRC Section 5090.35(c)(1) requires the OHMVR Division to prepare a wildlife
habitat protection program. Carnegie SVRA developed a wildlife habitat protection
plan in 2001 and is completing an update to this plan. Environmental scientists and
consultants monitor, record data, and produce HMS reports annually to inform
management actions and ensure compliance with PRC Section 5090.35(c)(1). Any
area of the SVRA that is not meeting the wildlife protection plan is addressed
appropriately. While the wildlife habitat protection plan and associated habitat
monitoring efforts are intended to evolve over time (NRM Guideline 1.4 and 2.4)
with involvement from the academic community, the OHMVR Division disagrees



with the commenter’s assertion that this evolution equates to noncompliance with
PRC requirements.

The statements in the response are contradicted by substantial evidence in the record and our
analyses referenced herein. That substantial evidence demonstrates the CSVRA has not
produced HMS reports annually, nor has it adhered to the monitoring and management
actions stipulated in its WHPP.? Furthermore, substantial evidence shows that the CSVRA
has failed to address issues of noncompliance with the WHPP—even in instances when
CSVRA’s own environmental scientists and consultants raised those issues in the HMS or
other survey reports.® Despite several clear violations of the WHPP (e.g., OHV damage to
special-status plants), portions of the CSVRA that have been extensively impacted by OHV
use have not been closed in a timely and effective manner (if ever closed), pursuant to
Section 5090.35(c)(2) and (3).* CSVRA has and is operating out of compliance with PRC
requirements and its own WHPP and HMS process. Due to the significance of the findings,
we have attached another copy of the Critique for inclusion in the administrative record.

Due to the issues outlined above, and our review of the extensive evidence and analysis
submitted by many other biological resource experts in response to the PGP and DEIR, it is
our professional opinion that implementation of the GP would have significant impacts on
numerous sensitive biological resources. The DFEIR fails to mitigate those impacts to a less
than significant level as required under CEQA, and thus it should not be certified.

Given the conservation value of the expansion area to numerous sensitive biological
resources, and the findings from our detailed analyses and assessments of the data, we
recommend the OHMVR Division and Commission follow the U.S. Fish and Wildlife
Service’s and California Department of Fish and Wildlife’s guidance that the expansion area
be used as compensatory habitat for impacts to listed species at the existing CSVRA.

Sincerely,

Scott Cashen, M.S. Sarah Kupferberg, Ph.D.
3264 Hudson Avenue 818 Mendocino Ave
Walnut Creek, CA 94597 Berkeley, CA 94707

! DFEIR, pp. 7-150, -151, and -154.

% DFEIR, comment 030c-19 and comment letter O30d.

3 DFEIR, comment letter O30d. See also Meese RJ, GR Geupel, K Reeves, J Weigand. 2009.
Scientific peer review and assessment of the California department of parks and recreation off-
highway motor vehicle recreation division habitat monitoring system. California State Parks, OHV
Division.

* DFEIR, comment letter O30d.



Exhibit 1. CSVRA's compliance with its Wildlife Habitat Protection Plan and other resource protection programs, 2003-2014.*

TASK 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Annual HMS report YES NO YES YES YES YES YES YES NO NO NO YES

Annual WHPP review and

revision NO NO NO NO NO NO NO NO NO NO NO NO

Independent WHPP/HMS

review (every 5 years) N/A N/A N/A NO NO NO YES NO NO NO NO NO

Complete HCP NO NO NO NO NO NO NO NO NO NO NO NO

Rare plant surveys

(annually) NO Partial NO NO NO NO NO NO NO NO NO NO

monitoring program for

expansion area NO NO NO NO NO NO NO NO NO NO NO NO

Develop and implement

weed control program NO NO NO NO NO NO NO NO NO NO NO NO

Elderberry surveys and

protection (annually) NO NO NO NO NO NO NO NO NO NO NO NO

Amphibian surveys

(annually) partial NO partial partial partial partial partial partial partial partial NO partial

Fence ponds/reroute trails NO NO NO NO NO NO NO 2ponds 2ponds 2ponds 2ponds 2 ponds

Protect spadefoot sites

(annually) NO NO partial NO NO NO NO NO NO NO NO NO

Bi-annual raptor surveys NO NO NO NO NO NO NO NO NO NO NO NO

Small mammals (rodents) NO NO YES NO YES NO NO NO partial NO NO NO

Large mammals NO NO NO NO Cameras NO NO NO NO NO NO NO

Bats NO NO NO NO NO NO NO NO NO NO NO YES

Terrestrial reptiles YES NO NO NO NO NO NO NO NO NO NO NO

Birds YES YES partial YES YES YES YES YES YES partial partial partial

Vegetation NO NO NO NO NO NO NO partial NO NO partial partial
some

Soils/trails/water quality NO water YES YES NO NO NO NO NO NO YES YES

Statistical analyses of trend; Descriptive

riding vs control NO NO NO NO NO NO NO NO NO NO NO stats only

* Based on data provided in CSVRA's HMS reports, other documents posted in the General Plan's website library, and information obtained through PRA requests.
For more detailed information and analysis, see DFEIR Comment Letters O30b through O30e.
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EXECUTIVE SUMMARY

The existing Carnegie State Vehicular Recreation Area (“CSVRA”) is not in compliance with
the conservation requirements of the California Public Resources Code with respect to species
and habitat protection. The Wildlife Habitat Protection Plan (“WHPP”’) and Habitat Monitoring
System (“HMS”), which are intended to detect and remediate adverse effects to the environment
from OHYV activity, have been ineffective in the conservation of sensitive biological resources.
Some of the measures in the WHPP were inappropriate, and remain inappropriate, because they
are not linked to clear response variable (e.g., 50% drop in population size) that would trigger
conservation actions. Furthermore, those measures that were appropriate were never
implemented. Despite a critical review of the WHPP and HMS in 2009 by an independent team
of experts, the CSVRA has yet to implement meaningful improvements. Until those
improvements have been made, the WHPP and HMS are incapable of conserving the numerous
unique biological resources that occur within the existing CSRVA and proposed expansion area.
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1 ORGANIZATION

This document addresses flaws with the Wildlife Habitat Protection Plan (“WHPP”’) and the
inability of the Habitat Monitoring System (“HMS”) to inform an effective adaptive management
program. In total, the defects in the WHPP and the flawed execution of the HMS (described in
detail below) undermine the assertion made in the Draft Environmental Impact Report (“DEIR”)
that potentially significant impacts to sensitive biological resources can simply be avoided and
require no mitigation. The first section of this document addresses flaws with the WHPP; the
second section addresses flaws with the original HMS and subsequent revision (termed “HMS
).

2 INTRODUCTION- LINK BETWEEN ADAPTIVE MANAGEMENT
THE WHPP AND THE HMS

2.1 ADAPTIVE MANAGEMENT

The U.S. Department of the Interior defines adaptive management as “a decision process that
promotes flexible decision making that can be adjusted in the face of uncertainties as outcomes
from management actions and other events become better understood.”* In discussing adaptive
management, Morrison (2002) added:

1. “The concept of adaptive management or adaptive resource management is centered
primarily on monitoring the effects of land-use activities on key resources and then using
the monitoring results as a basis for modifying those activities to achieve the project’s
goals (Walters 1986; Lancia et al. 1996).”

2. “Adaptive management is not a trial-and-error approach.”

3. “Attempting to fix a problem after implementation is quite different from developing an
action plan prior to the start of a project.”

4. “Regardless of the specific approach, adaptive management offers a structure whereby
clear goals are established and then monitored—and specific actions for responding to
deviations are planned at the outset of the project.””

The “adaptive management” approach outlined in the Preliminary General Plan (“PGP”) and
DEIR violates each of these concepts, and thus it does not constitute true adaptive management.

! Williams BK, RC Szaro, CD Shapiro. 2009. Adaptive Management: The U.S. Department of the Interior Technical
Guide. Adaptive Management Working Group, U.S. Department of the Interior, Washington, DC.

2 Morrison ML. 2002. Wildlife Restoration: Techniques for Habitat Analysis and Animal Monitoring. Island Press:
Washington (DC).



Furthermore, the purpose of adaptive management is to improve long-term management
outcomes, by recognizing where key uncertainties impede decision-making, seeking to reduce
those uncertainties over time, and applying that learning to subsequent decisions.> The OHMVR
Division has no basis for deferring to adaptive management as the solution because there are

no key uncertainties to address; the response can already be predicted with reasonable certainty.
For example, there is already published literature that documents how golden eagles respond to
OHVs so there is no need to implement adaptive management to figure that out. Similarly, there
is ample evidence that traffic noise adversely affects breeding birds, so we don’t need adaptive
management to figure that out either. If the OHMVR Division continues to point to adaptive
management as the solution it must apply the concept correctly by developing specific
hypotheses, thresholds that trigger changes in management practices, and other means for
implementing the feedback loops that define the concept.

2.2 WILDLIFE HABITAT PROTECTION PLAN (WHPP) AND HABITAT MONITORING
SYSTEM (HMS)

Adaptive management also relies on accurate interpretation of monitoring results. Unfortunately
the system to conduct monitoring and the plans for using the monitoring data to protect habitats
and wildlife have been plagued with problems. CSVRA is failing to meet the statutory mandate
of the Public Resources Code. Under § 5090.35(c)(1) the OHMVR Division is required to
“make an inventory of wildlife populations and their habitats in each state vehicular recreation
area and shall prepare a wildlife habitat protection program to sustain a viable species
composition specific to each state vehicular recreation areas by July 1, 1989.”

Then,

5090.35(c)(2) If the division determines that the habitat protection program is not being met
in any portion of any state vehicular recreation area, the division shall close the noncompliant
portion temporarily until the habitat protection program is met.

5090.35(c)(3) If the division determines that the habitat protection program cannot be met in
any portion of any state vehicular recreation area, the division shall close and restore that
noncompliant portion pursuant to Section 5090.11.

The CSVRA completed its Wildlife Habitat Protection Plan (WHPP) in 2001. The WHPP
acknowledged the OHMVR Division’s requirements under § 5090.35 and it described the
process CSVRA would implement to satisfy the requirements. Specifically, the WHPP stated:

The Wildlife Habitat Conservation Plan (WHPP) is designed to assist resource managers
in maintaining and protecting current wildlife populations and their habitats. The WHPP
is a three tiered process that includes (1) a baseline inventory of plant and animal species
(including special-status species), plant communities (habitats), and soil types; (2)
implementing an annual monitoring program; and (3) managing the park to sustain
biodiversity. Special-status species populations are identified and monitored to ensure
their protection, as well as to identify factors that may contribute to the overall ecological
health of the habitats.

¥ Walters, C. J. 1986. Adaptive management of renewable resources. Macmillan, New York, New York, USA.
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The WHPP proceeded to describe the specific actions CSVRA would accomplish to ensure
success of the WHPP. However, few of those actions were ever completed (or even attempted),
and despite substantial evidence that the provisions of the habitat protection program were not
being met, no portion of the CSVRA was ever closed pursuant to § 5090.35(c)(2) and (3).*

In the subsequent sections we outline the specific actions CSVRA claimed it would accomplish
to ensure success of the WHPP, and we summarize the scant progress CSVRA has actually made
in implementing those actions over the past 14 years.

2.3 STIPULATIONS IN THE WHPP

2.3.1 REVIEW AND REVISION

The WHPP made the following claims regarding reviews and revisions:

“To facilitate the adaptive process, this plan is reviewed annually by the Off-Highway
Motor Vehicle Recreation Division’s Resource Team. Carnegie’s Resource Ecologist will
revise the plan annually as a result of the data collected and the suggestions of the team.
The plan will also be reviewed everg five years by a team of resource and wildlife
professionals outside the Division.”

We found no evidence that the OHMVR Division’s Resource Team ever conducted annual
reviews of the WHPP. Furthermore, Carnegie’s WHPP has never been revised despite
recommendations from the resource team and data that revealed substantial new information
pertaining to sensitive biological resources within the CSVRA (discussed further below).

Review of the WHPP by a team of resource and wildlife professionals outside the Division has
occurred only once since 2001. That peer review (published in 2009) identified numerous
problems with the WHPP and Carnegie’s Habitat Monitoring System (HMS). Those problems
included, and in most case still include (but are not limited to):

1. “protocols and standards...have been inconsistently implemented and not adequately
informed by management needs as articulated by site staff.”

2. “data are commonly not analyzed and even less frequently are the results of data analyses
interpreted to investigate whether plant and animal populations are changing through
time.”

3. “A serious concern is that experimental design is poor in most cases, an understanding of
statistical testing is absent from the monitoring system, and no attention is paid to the
importance of developing an efficient sample size.”

4. “in only a few instances have the interpreted monitoring results led to changes in resource

* Portions of CSVRA have been closed due to unauthorized trail use and excessive soil loss. However, no closures
have occurred due to failures in meeting the provisions of the WHPP. In December 2009, Corral Hollow Creek was
closed to off-highway vehicles “to improve water quality by separating the creek and recreational use.” See 2009
HMS Report, p. 45, but the closure zone was too narrow as proven by the 2015 Western Spadefoot Toad situation
(see section 3.2.4 Kupferberg and Furey Tech Memo)

® Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 1.
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management.”®

Due to the numerous flaws with the WHPP and HMS, the authors of the peer review
recommended that the OHMVR Division “design a second generation WHPP/HMS system that
is expressly designed to meet the needs of the State VVehicular Recreation Areas in fulfilling the
goals set forth in SB877 and subsequent legislation as well as legal obligations as described in
state and federal statutes.” The authors then provided recommendations for the “second
generation” WHPP/HMS system, including recommendations specific to the existing CSVRA
and proposed expansion area. The CSVRA has failed to implement most of those
recommendations (see subsequent discussion of HMS I1). The OHMVR Division should not
even consider allowing impacts to the proposed expansion area until the CSVRA has
implemented all of the recommendations listed in the peer review.

2.3.2 HABITAT CONSERVATION PLAN (HCP)

According to the WHPP:

“The Alameda-Tesla property will not be open to the public until all facilities are
completed, a process that may take from one to five years. In the meantime, OHMVR is
currently working with the United States Fish and Wildlife Service (USFWS) and
California Department of Fish and Game (CDFG) to develop a comprehensive, multi-
species, Habitat Conservation Plan (HCP). Once approved, the HCP will cover both the
existing park and the new property and will describe specific monitoring protocols for the
covered wildlife species. Until the HCP is approved and implemented, the WHPP for
Carnegie SVRA will have precedence in park natural resource management procedures.”

The OHMVR Division never completed the multi-species HCP.” The failure to complete and
certify the 2004 Draft HCP has several important implications on CSVRA’s ability to conserve
sensitive wildlife species and their habitats within the existing CSRVA and proposed expansion
area.

First, the existing CSRVA and proposed expansion area are known to support numerous
federally listed species (i.e., listed under the federal Endangered Species Act). Without doubt,
OHV use and other activities in the existing CSRVA are causing incidental “take” of these
species.® Development of the proposed expansion area for OHV use would cause additional take
and it would exacerbate consequences to federally listed species. Section 9 of the Endangered
Species Act prohibits the take of endangered and threatened species. Anyone whose otherwise-
lawful activities will result in the incidental take of a listed wildlife species needs to prepare an
HCP in order to obtain an incidental take permit from the U.S. Fish and Wildlife Service
(USFWS). As discussed in more detail below, CSVRA is operating without an HCP and

® Meese RJ, GR Geupel, K Reeves, J Weigand. 2009. Scientific peer review and assessment of the California
department of parks and recreation off-highway motor vehicle recreation division habitat monitoring system.
California State Parks, OHV Division.

" HDR Engineering, Inc. 2004. Draft Multiple Species Habitat Conservation Plan, Carnegie State Vehicular
Recreation Area General Plan Amendment.

® The Endangered Species Act defines “take” as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct.” “Harm” includes significant habitat modification that actually
kills or injures a listed species through impairing essential behavior such as breeding, feeding, or sheltering.
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incidental take authorizations from the USFWS, thus it is not in compliance with the Endangered
Species Act.

Second, an HCP serves as a planning document that establishes a partnership between the
USFWS and non-federal party(ies) to conserve the ecosglstems upon which listed species depend,
ultimately contributing to the recovery of those species.” CSVRA’s failure to partner with the
USFWS has led to ineffective conservation of listed species and their habitats at the CSVRA.

Third, an HCP establishes the measures the non-federal party will undertake to monitor,
minimize, and mitigate for potential adverse effects of an activity (including “take”) on the
species included in the HCP. To date, the CSVRA has not monitored take of listed species, nor
has it implemented actions to mitigate the adverse effects of OHV activity previously identified
in the 2004 Draft HCP and those substantiated below. Indeed, the WHPP acknowledged the
CSVRA was deferring the “specific monitoring protocols” to the forthcoming HCP. Without
specific monitoring protocols, the CSVRA is incapable of implementing effective mitigation.

2.4 TAXON-SPECIFIC INADEQUACIES OF THE WHHP

2.4.1 SPECIAL-STATUS PLANTS

The WHPP reported: “[t]o date, no special status plants have been documented on the existing
Carnegie SVRA.”® However, two years later (in 2003) Ecosystems West botanists detected
three special-status plant species within the riding area of the existing Carnegie SVRA: (1)
Hospital Canyon larkspur [Rare Plant Rank 1B.2]; (2) Jepson’s wooly sunflower [Rare Plant
Rank 4.3]; and (3) a potentially undescribed Fritillaria species (i.e., unknown to science).**
Despite knowledge these species were present within the riding area, the CSVRA did not revise
the WHPP as it claimed it would (“Carnegie’s Resource Ecologist will revise the plan annually
as a result of the data collected”).*? Furthermore, the 2004 Draft HCP identified 19 distinct
vegetation/habitat types in the expansion area, yet the vast majority of these, such as desert olive
scrub, are not addressed in the WHPP.*®

° U.S. Fish and Wildlife Service. 2011. Habitat Conservation Plans Under the Endangered Species Act. U.S. Fish
and Wildlife Service, Endangered Species Program, Arlington (VA), USA. 3 pp.

19 Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 4.

1 Ecosystems West Consulting Group. 2004. Botanical Survey of the Carnegie State Vehicular Area, Alameda and
San Joaquin Counties, California. Table 2 and pp. 33 through 42.

12 Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 1.

13 page 4-8 to 4-9 of HDR's Draft Multiple Species Habitat Conservation Plan from 2004 states: "Nineteen various
habitat types have been designated for the site," but 21 types are named: Herb-Dominated Habitat Types
(1.California Annual Grassland, 2.Barrens); Upland shrub-dominated Habitat Types (3. Diablan Sage Scrub, 4.
Desert Olive Scrub, 5. Choke Cherry Scrub); Upland Forest and Woodland Habitat Types (6. Blue Oak Savannah
and 7. Blue Oak Woodland, 8. Valley-Oak-Coast Live Oak Savanna, 9. California Juniper Woodland); Riparian
Habitat Types (10. Riparian Scrub, 11. Riparian Scrub-Upper Corral Hollow Creek, 12. Fremont Cottonwood
Riparian Forest, 13. Fremont Cottonwood Riparian Forest Disturbed, 14. Fremont Cottonwood Riparian Forest /
Riparian Scrub Transition, 15. Riparian Woodland with Willows); Miscellaneous Habitat Types (16. Pond, 17. Dry
Pond, 18. Pepper Tree, Tree of Heaven/Pepper Tree, and Mesquite / Tree-of-Heaven/Pepper Tree); Developed and
Disturbance Related Habitat Types (19. Developed/Ruderal, 20. Disturbed). Later in the document Seeps are listed
as a habitat type with distinct plant species so that makes 21 habitats requiring either protection or management.
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The 2001 WHPP’s discussion of measures to protect special-status plant species was limited to a
promise to develop and implement a monitoring program. It states:

“Special-status plant populations are mapped in the FEIR (Jones and Stokes 2000) and
their locations have been protected in the design of the proposed new facilities. We plan
to develop a special-status plant monitoring program similar to the program used by the
National Park Service. The monitoring program will be in place prior to opening up the
new properties to recreational use.”

The CSRVA never developed the special-status plant monitoring program referenced in the
WHPP. Indeed, there has not been any special-status plant monitoring within the existing
Carnegie SVRA since the WHPP was developed.”® This is particularly alarming because the
CSVRA was aware the special-status plants were being impacted by OHV activity.*® Ecosystem
West’s 2004 report indicated:

e “Active OHV trails pass through several occurrences, and some damage to 7plants of
Hospital Canyon larkspur from OHV use has occurred along these trails.”

e The special-status species Hospital Canyon larkspur is abundant in many desert olive
scrub stands...In the riding area, the desert olive scrub has been locally affected by OHV
traffic, with some trails passing through or along the margins of some stands, although
the generally impenetrable nature of desert olive thickets often excludes OHV use.”*®

e “The smaller occurrence [of the undescribed Fritillaria] is in the southwest corner of the
riding area...An OHYV trail passes through this area, and plants in this area could be
subject to impacts from OHV use.”*?

Despite this information, there is no evidence the CSVRA implemented measures to protect the
special-status plants from further OHV damage.?® Furthermore, there is no evidence in the PGP
or DEIR suggesting the CSRVA ever intends to develop and implement a special-status plant
monitoring program.

2.4.2 INVASIVE PLANTS

The WHPP recognized the threat of exotic plants at the CSVRA. It stated:

“The exotic pest plants of greatest concern at Carnegie SVRA are: yellow star thistle
(Centaurea solstitialis) and Russian thistle (Salsola traguss). These species have shown
themselves to be very invasive and programs for their control are being developed and
will be implemented...DPR resource ecologists are working with local agencies to
develop an integrated yellow star thistle eradication program. The program will likely

Y Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 5.
> DEIR, p. 3.3-16. See also 2003 through 2014 HMS reports.

18 Ecosystems West Consulting Group. 2004. Botanical Survey of the Carnegie State Vehicular Area, Alameda and
San Joaquin Counties, California. pp. 20 through 27, 37, and 40.

" 1bid, p. 37.
8 1bid, p. 25.
Y Ibid, p. 40.
% See 2003 through 2014 HMS reports.



include some combination of integrated pest management, prescribed burning, selective
grazing or mowing. Implementation of these management tools will result in an increase
in native plant species and a decrease in density of the exotics.”?

There is no evidence that the CSVRA ever developed or implemented an invasive species control
and eradication program. In addition, it is clear from the HMS reports that CSVRA has not been
monitoring invasive plant species at the CSVRA, including the non-native trees identified in the
2004 Draft HCP. Monitoring is essential to: (1) quantifying impacts of invasive plants on native
ecosystems, (2) evaluating the efficacy of treatments, and (3) assessing the status of the target
weed species. Therefore, a control program unaccompanied by monitoring is inherently flawed.

2.4.3 VALLEY ELDERBERRY LONGHORN BEETLE

The valley elderberry longhorn beetle is federally listed as Threatened. Female beetles lay their
eggs on elderberry (Sambucus spp.) plants that have one or more stems measuring 1.0 inch or
greater in diameter at ground level.? Emerging larvae then spend the entire larval stage within
the stems of the elderberry plant.Z Adult beetles feed on elderberry flowers and foliage.>* Thus,
the valley elderberry longhorn beetle is completely dependent on elderberry plants.*®

Elderberry plants were known to occur at the CSVRA when the WHPP was prepared.?® The
WHPP stated the following regarding the protection of valley elderberry longhorn beetle habitat
at CSVRA:

“Measures to protect the habitat for this species include closing existing trails near the
elderberry shrubs, restoring habitat, and completing trail surveys to ensure that trails are
located at least 20 feet from the outer canopy of any elderberry shrub.”?’

There is no evidence that any trails were ever closed to protect elderberry shrubs or that there
were any efforts to restore habitat for the valley elderberry longhorn beetle. In addition, there is
no evidence that surveys were completed to ensure trails were located at least 20 feet from
elderberry shrubs. Nevertheless, a 20-foot buffer is insufficient to ensure protection of the valley
elderberry longhorn beetle and its habitat. Conservation guidelines promulgated by the USFWS
require a 100-foot buffer around elderberry plants.”® The guidelines indicate: “[t]he Service must
be consulted before any disturbances within the buffer area are considered,” and “[a]ny beetle

2 Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 5.

22.S. Fish and Wildlife Service. 1999. Conservation Guidelines for the Valley Elderberry Longhorn Beetle. U.S.
Fish and Wildlife Service, Sacramento, California. 15 pp.

% U.S. Fish and Wildlife Service. 1999. Conservation Guidelines for the Valley Elderberry Longhorn Beetle. U.S.
Fish and Wildlife Service, Sacramento, California. 15 pp.

#U.S. Fish and Wildlife Service. 1984. Valley Elderberry Longhorn Beetle Recovery Plan. U.S. Fish and Wildlife
Service, Portland, Oregon. 62 pp.

% U.S. Fish and Wildlife Service. 1999. Conservation Guidelines for the Valley Elderberry Longhorn Beetle. U.S.
Fish and Wildlife Service, Sacramento, California. 15 pp.

% Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. Table 1.

" Ibid, p. 6.

% U.S. Fish and Wildlife Service. 1999. Conservation Guidelines for the Valley Elderberry Longhorn Beetle. U.S.
Fish and Wildlife Service, Sacramento, California. 15 pp.
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habitat that cannot be avoided [by at least 100 feet] should be considered impacted...”*® Based
on this information, the CSVRA has allowed impacts to habitat for the valley elderberry
longhorn beetle. There is no evidence CSVRA ever consulted with the USFWS regarding those
impacts.

In addition to claiming habitat for the valley elderberry longhorn beetle would be protected, the
WHPP claimed:

“The condition of all elderberry plants will be surveyed each year. Plants will be
measured, and surveys will determine the presence of exit holes potentially used by
VELB [valley elderberry longhorn beetle].”30

There is no evidence (e.g., in CSVRA’s HMS reports) that surveys were conducted each year—
or ever—to evaluate the condition of elderberry plants, or to determine the presence of exit holes
potentially created by the valley elderberry longhorn beetle.

2.4.4 CALIFORNIA RED-LEGGED FROG
2.4.4.1 Habitat Protection-

The California red-legged frog (CRLF) is federally listed as Threatened and it is considered a
Species of Special Concern by the CDFW. The WHPP made the following claim about
protection of CRLF habitat:

"Known breeding ponds will be fenced off to prevent access by motorcycles and cattle,

and trails relocated to divert traffic away from drainage’s and potential upland habitats."*"

Although the CSVRA claimed it would fence known breeding ponds, only two ponds had been
fenced by 2010. CSVRA’s Environmental Scientist and Trails Maintenance Supervisor reported
the following in their 2010 HMS report:

As for the amphibian surveys, ten water bodies had presence of either California Red-
legged Frog or California Tiger Salamander, both federally listed as threatened. The two
water bodies with these species present during this year’s survey [“CTS Pond” and “Lime
Kiln Pond”] within the SVRA already are protected by fencing. In general, all water
bodies should be fenced in order to restrict OHV activity and protect these breeding
locations. More specifically, Lower Juniper and Kiln basin have had special status
species in the past and are currently unprotected and should be fenced.*

Despite this recommendation from CSVRA’s own staff, the Lower Juniper, Kiln Basin, and
other ponds were never fenced and remain unprotected from OHV activity. This undoubtedly
has resulted in adverse impacts to the CRLF and its habitat. Indeed, CSVRA’s monitoring data
suggest CRLF breeding activity no longer occurs at Lower Juniper Pond, which was the only
pond within the riding area known to support breeding CRLFs when the WHPP was prepared in

29 B
Ibid.
% Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 7.
3 1bid.
%2 2010 HMS Report, p. 6. [emphasis added].
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2001.% Google Earth imagery (Figure 1) provides evidence of extensive OHV riding through
Lower Juniper Pond as recently as 9 June 2014 (date of the most recent imagery).

It is unclear if any trails were rerouted as the WHPP requires, but clearly there still is OHV
riding areas through, and in the immediate vicinity of, ponds that have (or had) been used by
breeding CRLF (Figure 1).** In addition, it is clear that extensive trails remain open throughout
potential upland habitat for the CRLF.*

’

Google earth
C

* Imagery Date: 6/9/2014 10 S 627938.57 m E 4164904.32 m N elev 1084 ft eye alt 1428 ft

Figure 1. Google Earth imagery of Lower Juniper Pond at the CSVRA. OHV tracks are evident
throughout the pond. Arrows point to a representative example of where OHVs have driven through the
pond to bypass the designated trail. The pond was formerly occupied by breeding red-legged frogs.

2.4.4.1 Monitoring of Breeding Sites
The WHPP acknowledged “red-legged frogs have been observed in sediment ponds and stock

ponds throughout both properties,” and that “protection of these sites is a priority for the park.”
Consequently, the WHPP claimed “annual surveys will be conducted to monitor [CRLF]

% 2010 HMS Report, Table 16.

% See also Photo 9 in TRA Environmental Sciences, Inc. 2010. Carnegie State Vehicular Recreation Area and
Alameda-Tesla Property: Preliminary Delineation of Waters and Wetlands.

% See TRA Environmental Sciences, Inc. 2010. Carnegie State Vehicular Recreation Area and Alameda-Tesla
Property: Preliminary Delineation of Waters and Wetlands.
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breeding sites.”*® However, as the HMS reports acknowledge, the OHMVR Division has not
conducted annual surveys to monitor CRLF breeding sites within the CSVRA. For example,
although CRLF were detected in Lower Juniper Pond in 1995, the pond was not surveyed again
until 2003 and 2010.%" Indeed, there is not a single pond within the entire CSVRA that has been
surveyed annually for the presence of CRLF (and other sensitive amphibian species).®

2.4.5 CALIFORNIA TIGER SALAMANDER

When the WHPP was prepared in 2001 the California tiger salamander (CTS) was a California
Species of Special Concern and it was a candidate for listing under the federal Endangered
Species Act (ESA). It subsequently was listed as Threatened under both the federal ESA and
California ESA.* The WHPP was never amended to reflect these changes in the status of the
species.

The WHPP “assumed that all suitable ponds in the Carnegie unit provide potential habitat for the
California tiger salamander.”* Indeed, the WHPP acknowledged “[a]ll stockponds (except
Ponds 2a and 2b, which do not retain sufficient water), portions of Corral Hollow where there is
pool habitat, and adjacent surrounding upland habitats up to 1.6 km from a pond within the
SVRA are considered suitable habitat for tiger salamanders.”* Nevertheless, and despite
evidence of breeding activity at 14 ponds in the SVRA in 1998, the WHPP failed to provide any
provisions to protect tiger salamanders and their habitat at the CSVRA.** This is significant
because there is evidence that OHV activity has had an adverse effect on CTS as indicated by
signifigantly lower occupancy rates of water bodies in OHV areas compared to non-riding

areas.

Similar to the California red-legged frog, the OHMVR Division has failed to conduct annual
surveys to monitor the California tiger salamander and its habitat within the CSVRA. For
example, the 2006 HMS report states: “[t]he small water body called ‘Tony’s pond’ contained
CTS in 2005, but no listed species were found in 2006...This pond should also be monitored
annually.”* Tony’s pond was surveyed the following year (in 2007) but it has not been
surveyed since.”> The failure to implement routine monitoring has precluded the OHMVR
Division from being able to ensure protection of the California tiger salamander and identify
factors that may be affecting the ecological health of its habitats.

% Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 7.
312010 HMS Report, Table 16.

% Ibid.

% Federally listed in 2004 and State listed in 2010.

%0 Cull R. 2001. Carnegie State Vehicular Recreation Area: Wildlife Habitat Protection Plan. p. 7.
“! Ibid.

“ Ibid.

* Kupferberg, S. J. and P. C. Furey 2015. Technical memorandum in support of Draft Environmental Impact
Report Comments: Analysis of CSVRA HMS Data.

2006 HMS Report, p. 8. [emphasis added].
*® See 2008 through 2014 HMS reports.
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2.4.6 SAN JOAQUIN KIT FOX

The San Joaquin kit fox is listed as Endangered under the federal Endangered Species Act and as
Threatened under the California Endangered Species Act. The WHPP acknowledged that
Carnegie SVRA and the Alameda-Tesla properties provide a habitat corridor for this species that
is linked to the East Bay foothills.*® The WHPP largely ignores the San Joaquin kit fox. It does
not contain any measures to ensure the corridor remains viable, nor does it establish measures to
protect kit fox habitat. Indeed, the WHPP’s discussion of the kit fox is limited to a single
measure to prevent “take” of kit fox from new construction activities. It states:

“No groundbreaking activities are allowed in the park without consultation with USFWS
and conducting preconstruction surveys in accordance with the Survey Protocols for San
Joaquin Kit Fox (USFWS 1997).”*

CSVRA has conducted multiple “groundbreaking” activities over the past 14 years (i.e., since the
WHPP was finalized). These include construction of the “4x4 Play Area,” trail widening
projects, and numerous rehabilitation projects requiring bulldozers.*® There is no evidence in the
administrative record that CSVRA ever conducted pre-construction surveys prior to
implementing these projects. Nevertheless, pre-construction surveys are a take avoidance
measure; they do not maintain and protect kit fox habitat, or the overall ecological health of that
habitat, as stipulated in CSVRA’s WHPP.

In addition, consultation with the USFWS appears to have been limited to CSVRA’s “Watershed
Facilities Maintenance” and “Mitchell Ravine Restoration” projects. Although the USFWS
issued biological opinions for both of those projects, the biological opinions were predicated on
the assumption that State Parks would prepare a Habitat Conservation Plan (HCP), as stipulated
in the WHPP. This is substantiated in an email message from the USFWS to State Parks, which
stated:

“State Parks will continue to work with the appropriate resource agencies to obtain
permits as needed.” What does this statement mean? Currently State Parks is operating
this park without incidental take authorizations (outside of the sediment basins/ponds and
one creek restoration) and is not in compliance with the Federal Endangered Species Act.
The 2001 Wildlife Protection Plan on your website states that State Parks is working on
an Habitat Conservation Plan (HCP). An HCP would provide an incidental take permit
for listed species for the operation and use of the park. A biological opinion for the pond
maintenance was also issued and analyzed in a specific manner because State Parks was
working on the park wide HCP. State Parks is no longer working on the HCP.””*®

“ Ibid.
* 1bid.
“® See examples in 2010 HMS Report, pp. 56 through 76.

%915 July 2013 email communication from Kim Squires, USFWS, to Clinton Elsholz and Randy Caldera, California
State Parks.
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2.4.7 FOOTHILL YELLOW-LEGGED FROG

The CDFW has listed the foothill yellow-legged frog (“FYLF”) as a Species of Special Concern.
The primary threats to this exclusively stream-dwelling species include habitat loss,
fragmentation, and degradation of in-stream conditions, especially changes to channel
morphology due to altered levels of sedimentation.® The 2004 Draft HCP acknowledged that:
“prior to 1997 foothill yellow-legged frogs were frequently observed in Corral Hollow Creek in
the project area and downstream for several miles” but that “where the creek re-enters State
Parks land and starts flowing east ... the creek becomes more heavily silted with less cobble and
pool habitat.” However, no conservation actions to protect FYLF habitat were undertaken. At
present there is a petition with the USFWS for the foothill yellow-legged frog to receive
protection under the federal Endangered Species Act because of sharp declines throughout the
species’ range, but especially because very few populations remain within the genetically distinct
central and southern California clade.>

The foothill yellow-legged frog is at the brink of extirpation from the Corral Hollow watershed.
The species was detected in the proposed expansion area, once either in the year 1998 or

2000 (there are conflicting reports) and again in 2014.>® These constitute the only recent records
of the foothill yellow-legged frog in the watershed (the next most recent record is from 1971).>*
There have been only two documented occurrences of the foothill yellow-legged frog in San
Joaquin County, one from 1958 and the other 1971.>> In Alameda County, the only other
watershed (besides Corral Hollow) with an extant population is the Alameda Creek watershed,
and that population is threatened by a combination of stressors including flow regulation, non-
native predators, and chytrid fungus.*®

*® Yarnell, S.M., J.F. Mount, and E.W. Larsen. 2006. The influence of relative sediment supply on riverine habitat
heterogeneity. Geomorphology 80(3):310-324. See also Yarnell, S.M., AJ. Lind, and J.F. Mount. 2010. Dynamic
flow modeling of riverine amphibian habitat with application to regulated flow management. River Research and
Applications 28:177-191.

*! Davidson, C. 2004. Declining downwind: amphibian population declines in California and historical pesticide use.
Ecological Applications 14: 1892-1902. See also Kupferberg, S.J., W.J. Palen, AJ. Lind, S. Bobzien, A. Catenazzi,
J. Drennan, and M.E. Power. 2012. Effects of flow regimes altered by dams on survival, population declines, and
range-wide losses of California river-breeding frogs. Conservation Biology 26: 513-524. See also Lind, A.J. 2005.
Reintroduction of a declining amphibian: determining an ecologically feasible approach for the foothill yellow-
legged frog (Rana boylii) through analysis of decline factors, genetic structure, and habitat associations. Doctoral
dissertation, University of California, Davis.169 pp. See also Unites States Forest Service. 2014. Foothill yellow-
legged frog (Rana boylii) ecology, river regulation, and conservation. Available url of range maps
[http://www.fs.fed.us/pswi/topics/wildlife/herp/rana_boylii/distribution_map.shtml]. Accessed June 18, 2015.

°2 California Natural Diversity Database. 2015 Jun 2. RareFind 5 [Internet]. California Department of Fish and
Wildlife.

*% 2010 HMS Report, Table 16. See also 2011-2014 HMS Report, Table 25.

* California Natural Diversity Database. 2015 Jun 2. RareFind 5 [Internet]. California Department of Fish and
Wildlife.

% |bid.

% Adams, A. J., Kupferberg, S. J., Bobzien, S., Grefsrud, M, Vredenburg V., and Briggs, C. J. 2015. Chytrid
infection, drought, and flow regulation create multiple stressors on foothill yellow-legged frog populations in the
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The WHPP’s discussion of conservation measures for the foothill yellow-legged frog is limited
to the following:

“Currently, management for this species is primarily directed towards identifying and
protecting seasonal breeding habitats at Carnegie SVRA. Amphibian surveys are
conducted during the winter and spring to locate and monitor breeding ponds and pools.
Temporary fencing will be erected around known breeding areas and will remain in place
for the duration of the breeding season.”

This measure was never appropriate. Foothill yellow-legged frogs are not associated with
“seasonal” (i.e., ephemeral) habitats, nor do they breed in “ponds and pools.” The foothill
yellow-legged frog inhabits small to moderately-sized, perennial streams with cobble-rocky
substrate and shallow, flowing water.”” The species attaches its eggs to gravel or rocks in
moving water near stream margins.>® Therefore, surveys designed to locate and monitor
breeding ponds and pools, would have been ineffective to ensure conservation of the foothill
yellow-legged frog.

2.4.8 WESTERN SPADEFOOT

The WHPP states the following regarding the protection of the western spadefoot and its habitat
at the CSVRA:

Currently, management for this species [western spadefoot] is primarily directed towards
identifying and protecting seasonal breeding habitats at Carnegie SVRA. Amphibian
surveys are conducted during the winter and spring to locate and monitor breeding ponds
and pools. Temporary fencing will be erected around known breeding areas and will
remain in place for the duration of the breeding season.

These statements are misleading or incorrect. First, not one of the HMS reports (which span 12
years) describes an effort by CSVRA staff to systematically first identify, and second protect,
breeding habitat for the western spadefoot in the OHV riding area. Indeed, the 2011-2014 HMS
report acknowledged: “[a] limitation with the monitoring program described above is that
breeding habitat for western spadefoot toad is not well surveyed for.”*°

There has been either no, or minimal, protection of spadefoot breeding sites. According to the
2004-2005 HMS report: “spadefoot larvae were found in both protected and unprotected areas,
but appeared to persist more in the protected areas as pools were checked
periodically...Unprotected pools lost larvae quickly as the riding season got underway and
motorcycles were driven through pools.”®® Breeding sites were not protected the following year
either. The 2006 HMS report states: “[t]o ensure this species can breed in the park undisturbed,
it is possible to erect temporary exclosures around the larger pools containing spadefoot tadpoles

Alameda Creek watershed. Proceedings of the California/Nevada Amphibian Population Task Force Annual
Meeting; 2015 Jan 8-10; Malibu, CA.

% Jennings MR, MP Hayes. 1994. Amphibian and Reptile Species of Special Concern in California. Final Report to
the California Department of Fish and Game.

% California Department of Fish and Game, California Interagency Wildlife Task Group. 2000 [update]. California
Wildlife Habitat Relationships version 8.1 personal computer program. Sacramento, California.

%9 2011-2014 HMS Report, p. 39. [emphasis added].
80 2004-2005 HMS Report, p. 3. [emphasis added].
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until metamorphosis and dispersal are complete.”®™ Thus, even though CSVRA staff recognized
the need to protect the pools, and the possibility that they could do so with temporary exclosures,
they chose not to—in direct opposition to CSVRA’s own WHPP. CSVRA staff violated the
provisions of the WHPP again in 2008 and 2010, when spadefoot larvae were detected in the
riding area, but no protective actions were reported.®?

The western spadefoot was not detected again until this past spring (2015) when larvae were
detected in two pools within the riding area®® CSVRA staff placed a single piece of plastic
flagging around the border of one of the pools, but provided no protection to the surrounding
upland habitat. The plastic flagging fell down on at least one occasion and had to be repaired.
The other pool was afforded no protection whatsoever.

CSVRA’s protection measures (when implemented) are insufficient to sustain the western
spadefoot population. Western spadefoots spend most of the year below ground (i.e., in
aestivation: a state of torpor).®* During that time they typically occupy burrows, which they
construct themselves.®> The burrows are generally located in close proximity to breeding pools
and movements to and from breeding ponds have been documented via radio telemetry at
distances up to 860 feet from breeding pools within one season.®® Other estimates are that
distances of 1,207 feet from suitable aquatic breeding habitat can provide protection for western
spadefoot toads.®” After transformation, recently metamorphosed juveniles seek refuge in drying
mud cracks, under boards and other surface objects near the breeding pond. Therefore,
conservation of the western spadefoot requires protection of both the breeding site (pool) and
surrounding terrestrial habitat.

CSVRA’s protection measures are insufficient for several reasons. First, CSVRA has done
nothing to protect terrestrial habitat where the spadefoot spends most of its life cycle. Road
grading and soil compaction associated with OHV use undoubtedly crushes aestivating toads. In
addition, dispersing toads are perpetually threatened by motor vehicle strikes, which is a
significant source of mortality.®®

Second, activities that produce low frequency noise and vibration near habitat for western
spadefoot toads, may be detrimental to the species. There are indications that the low-frequency
sound created by off-highway vehicles may trigger emergence cues, and result in emergence in

%1 2006 HMS Report, p. 9.

622008 HMS Report, Table 5. See also 2010 HMS Report, Table 16.

8 Kupferberg and Furey Tech Memo section 3.2.4

% California Department of Fish and Game, California Interagency Wildlife Task Group. 2000 [update]. California
Wildlife Habitat Relationships version 8.1 personal computer program. Sacramento, California.

% Stebbins RC. 1985. A field guide to western reptiles and amphibians. Houghton Mifflin Co., Boston, MA.

% Baumberger, K. 2013. Uncovering a fossorial species: Home range and habitat preference of the western
spadefoot, Spea hammondii (Anura: Pelobatidae), in Orange County protected areas (MS Thesis, California State
University, Fullerton).

%7 Semlitsch, R. D. and J. R. Brodie. 2003. Biological criteria for buffer zones around wetlands and riparian habitats
for amphibians and reptiles. Conservation Biology 17(5):1219-1228.

% U.S. Fish and Wildlife Service. 1998. Vernal Pools of Southern California Recovery Plan. U.S. Fish and Wildlife
Service, Portland, Oregon. pp. 11-220 through 11-235.
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poor environmental conditions.®® Dimmitt and Ruibal (1980) determined that spadefoot toads
were extremely sensitive to such stimuli and would break dormancy and emerge from their
burrows in response to these disturbances.” Disturbances that cause spadefoot toads to emerge
at inappropriate times can result in detrimental effects such as mortality or reduced fitness.”

Third, in an effort to control dust, CSVRA has been applying a magnesium chloride solution to
its dirt roads since 2006.”* This includes application of the magnesium chloride solution in the
immediate vicinity of the spadefoot breeding sites. Amphibians are particularly sensitive to
chloride solutions due to their permeable skin and because they are incapable of flushing
chlorides out of their bodies. Early life stages (embryos and larvae) of anurans and caudates are
susceptible to malformations and mortality when MgCl, is dissolved in breeding ponds.” Toads
in particular are susceptible. Lewis (1999) tested the effects of various magnesium chloride
concentrations on boreal toad (Anaxyrus boreas boreas) tadpoles. The tadpoles experienced
100% mortality when exposed to a 2% solution of magnesium chloride.”* The solution that
CSVRA applies to its roads contains 29% to 33% magnesium chloride.”

By attracting western spadefoot to sites where they will be susceptible to heightened mortality
(i.e., due to soil compaction, vehicle strikes, and toxicity) the CSVRA has potentially created an
ecological “trap.”’® Specifically, the CSVRA has created attractive breeding habitat in the riding
area, but then failed to provide adequate protection for the spadefoots and their resulting young.

2.4.9 WESTERN POND TURTLE

The WHPP indicated western pond turtles had been observed in Corral Hollow Creek in the
Alameda-Tesla unit. It further indicated that suitable habitat for the turtle was present in “Ponds
3, 5, and 12,” although it did not map or otherwise identify where these three ponds were
located. Although the WHPP acknowledged the presence of pond turtles within the CSVRA,
and that statewide populations have been declining, it provided no measures to ensure the

% Jennings MR, MP Hayes. 1994. Amphibian and Reptile Species of Special Concern in California. Final Report to
the California Department of Fish and Game.

® Dimmitt, M. A., and R. Ruibal. 1980. Environmental correlates of emergence in spadefoot toads (Scaphiopus). J.
Herpetol. 14:21-29.

™ U.S. Fish and Wildlife Service. 1998. Vernal Pools of Southern California Recovery Plan. U.S. Fish and Wildlife
Service, Portland, Oregon. pp. 11-220 through 11-235.

"2 Elsholz C. 2012. Dust Suppressant Use and Alternatives at Carnegie State Vehicular Recreation Area. p. 2.

" Karraker, N. E., Gibbs, J. P., & Vonesh, J. R. 2008. Impacts of road deicing salt on the demography of vernal
pool-breeding amphibians. Ecological Applications, 18(3), 724-734; Hopkins, G. R., French, S. S., & Brodie, E. D.
(2013). Increased frequency and severity of developmental deformities in rough-skinned newt (Taricha granulosa)
embryos exposed to road deicing salts (NaCl & MgClI ,).Environmental Pollution, 173, 264-269.

™ Lewis WM. 1999. Studies of Environmental Effects of Magnesium Chloride Deicer in Colorado. Colorado
Department of Transportation Research Branch Report No. CDOT-DTD-R-99-10. pp. 21-27.

" Elsholz C. 2012. Dust Suppressant Use and Alternatives at Carnegie State Vehicular Recreation Area. p. 2.

"® An ecological “trap” an area where an animal settles to breed because conditions at the time of settlement seem
appropriate. However, either because natural conditions change (e.g., fire, drought), or humans change them (e.g.,
drive motorcycles through them), the animal has made a mistake and either dies or has reduced reproductive output.
Thus the animal is, in essence, lured into what turns out to be poor-quality habitat. see Robertson, B. A., Rehage, J.
S.,and A. Sih. 2013. Ecological novelty and the emergence of evolutionary traps. Trends in ecology & evolution,
28: 552-560.
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protection of pond turtles and their habitats.”” This is especially significant because the western
pond turtle was subsequently detected in Kiln Basin, which is located within the riding area
adjacent to Kiln Road."®

Turtles within the riding area have been exposed to numerous threats including road mortality,
crushing of nests, illegal collection, and the loss and degradation of both aquatic and terrestrial
habitats.” The CSVRA recognized the threats OHV activities posed to turtles; its 2010 HMS
report stated: “[i]n general, all water bodies should be fenced in order to restrict OHV activity
and protect these breeding locations. More specifically, Lower Juniper and Kiln basin have had
special status species in the past and are currently unprotected and should be fenced.”°
Incredibly, there is no mention of this issue in the 2011-2014 HMS report, even though a pond
turtle was detected at Kiln Basin again in 2014, and even though the report acknowledged the
species is now being considered for listing under the federal Endangered Species Act.®

2.4.10 BURROWING OwL

The WHPP states the following regarding the protection of burrowing owl resources at the
CSVRA:

There are no known breeding records from the Carnegie SVRA, however, burrowing
owls have been occasionally observed on Carnegie SVRA. Bi-annual raptor surveys will
be conducted on state properties to ensure protection of active nesting and important
foraging areas, and preconstruction surveys will occur prior to any ground disturbance in
grassland habitats.

CSVRA was advised to conduct their bi-annual surveys in the winter and spring.®* Examination
of the HMS reports reveals few instances in which CSVRA implemented these procedures. For

example, winter surveys were not conducted in 2007 or 2008, or between 2012 and 2014. When
surveys were conducted, they generally were limited to one or two days within small portions of
the CSVRA, leaving the vast majority of the CSVRA not surveyed for the presence of owls.

Moreover, the surveys CSVRA conducted were not designed to detect burrowing owls.
Burrowing owls can be difficult to detect due to their cryptic coloration, extensive use of

T WHPP, p. 10.

78 2010 HMS Report, Table 16. See also 2011-2014 HMS Report, p. 38.

™ Jennings MR, MP Hayes. 1994. Amphibian and Reptile Species of Special Concern in California. Final Report to
the California Department of Fish and Game. See also Gibbs JP, G Shriver. 2002. Estimating the Effects of Road
Mortality on Turtle Populations. Conservation Biology 16(6):1647-1652.

8 2010 HMS Report, p. 6.

8 2011-2014 HMS Report, p. 38.

8 2003 HMS Report, p. 7. See also Kutilek, M., H. Shellhammer, and W. Bros. 1991. Inventory, Wildlife Habitat
Protection Program, and Monitoring Program for Carnegie State Vehicular Recreation Area, Tracy, CA. Prepared
for CA Dept of Parks and Recreation Off-Highway Motor Vehicle Division, Contract No. 4-550-9035. San Jose
State University, Biology Department. San Jose, CA. See also Meese RJ, GR Geupel, K Reeves, J Weigand. 2009.
Scientific peer review and assessment of the California department of parks and recreation off-highway motor
vehicle recreation division habitat monitoring system. California State Parks, OHV Division. p. 38.

19



burrows, and tendency to flush (fly away) when approached.®® As a result, specialized surveys
are required to detect their presence.®* CSVRA has never conducted those specialized surveys.
As a result, it is not surprising that burrowing owls have been detected only once during the
annual HMS surveys (but incidentally detected at least twice).*®

According to the 2011-2014 HMS Report, two burrowing owls were detected within the OHV
area during the spring 2014 surveys.®® These surveys coincided with the peak of the breeding
season (15 April through 15 July), when most burrowing owls have active nests (eggs or
young).®” Burrowing owl activity during the daytime is conspicuous and is centered around the
burrow site(s).®® Therefore, it is reasonable to infer that the burrowing owls detected during the
2014 surveys were near their burrow (nest) site(s). Additional winter sightings made in 2012
indicate that this species may be a year-round resident.

Vehicle collisions are a significant source of mortality because burrowing owls typically fly low
to the ground.® In addition, vehicles may cause burrows to collapse, entombing owls. Despite
these known threats, the CSVRA did not attempt to locate the burrow site(s), nor did they do
anything to protect the burrowing owls from OHV activity.”

CDFW’s 2012 Staff Report on Burrowing Owl Mitigation concluded that: (a) four independent
surveys are necessary to provide reliable information on the presence of burrowing owls; and (b)
data from the four surveys is essential to avoiding, minimizing, and properly mitigating the
impacts of a project.” It is unclear whether CSVRA ever conducted pre-construction surveys
prior to ground disturbance activities. Furthermore, although “take avoidance” (i.e., pre-
construction) surveys for burrowing owls are important, they are not a substitute for the four
“impact assessment” surveys required to assess impacts and formulate appropriate mitigation.”

8 Klute DS, LW Ayers, MT Green, WH Howe, SL Jones, JA Shaffer, SR Sheffield, TS Zimmerman. 2003. Status
assessment and conservation plan for the western Burrowing Owl in the

United States. Bio Tech Pub FWS/BTP-R6001-2003. Washington: US Fish and Wildlife Service.

8 The California Burrowing Owl Consortium. 1993. Burrowing Owl Survey Protocol and Mitigation Guidelines. 15
pp. See also California Department of Fish and Game. 2012. Staff Report on Burrowing Owl Mitigation. Available
at: <https://nrm.dfg.ca.gov/FileHandler.ashx?Document|D=83843>.

8 2011-2014 HMS Report. Tables 12, 36, and 37.

8 2011-2014 HMS Report. Table 12.

8 See Appendix A in: California Department of Fish and Game. 2012. Staff Report on Burrowing Owl Mitigation.
% See pages 164-165 In: Coulombe, H. N. 1971. Behavior and population ecology of the burrowing owl, Speotyto
cunicularia, in the Imperial Valley of California. The Condor 73(2):162-176.

8 Klute DS, LW Ayers, MT Green, WH Howe, SL Jones, JA Shaffer, SR Sheffield, TS Zimmerman. 2003. Status
assessment and conservation plan for the western Burrowing Owl in the United States. Bio Tech Pub FWS/BTP-
R6001-2003. Washington: US Fish and Wildlife Service. See also California Department of Fish and Game. 2012.
Staff Report on Burrowing Owl Mitigation. Available at:
<https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=83843>.

% 2011-2014 HMS Report.

% See Appendix D In: California Department of Fish and Game. 2012. Staff Report on Burrowing Owl Mitigation.
% California Department of Fish and Game. 2012. Staff Report on Burrowing Owl Mitigation. Available at:
<www.dfg.ca.gov/wildlife/nongame/docs/BUOWStaffReport.pdf>.
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2.4.11 COOPER’S HAWK, GOLDEN EAGLE, NORTHERN HARRIER, AND PRAIRIE
FALCON

In addition to the burrowing owl, the WHPP claimed bi-annual raptor surveys would be
conducted for the Cooper’s hawk, golden eagle, northern harrier, and prairie falcon. However,
focused raptor surveys have never been conducted, and the bird surveys that have been
conducted were generally limited to one or two days within small portions of the CSVRA
(leaving the vast majority of the CSVRA not surveyed).*® This has precluded the CSVRA from
being able to “ensure protection of active nesting and important foraging areas,” as stipulated in
the WHPP.

2.5 FLAWED IMPLEMENTATION OF HABITAT MONITORING SYSTEM (2003-2009)
AND HABITAT MONITORING SYSTEM Il (2009 - PRESENT)

Under § 5090.35(d) the Division is required to “monitor the condition of soils and wildlife
habitat in each state vehicular recreation area each year in order to determine whether the soil
conservation standards and habitat protection programs are being met.”

Due to the numerous flaws with the WHPP and HMS, the authors of the 2009 peer review
recommended that the OHMVR Division “design a second generation WHPP/HMS system that
is expressly designed to meet the needs of the State VVehicular Recreation Areas in fulfilling the
goals set forth in SB877 and subsequent legislation as well as legal obligations as described in
state and federal statutes.” The peer reviewers then provided recommendations for the “second
generation” WHPP/HMS system. The peer review concluded with recommendations specific to
the existing CSVRA and proposed expansion area. In the subsequent subsections we provide
evidence that the OHMVR Division has failed to implement the recommendations that are most
relevant to detecting and mitigating OHV impacts. These failures undermine the validity of the
assertions in the DEIR that OHV use does not pose significant threats to wildlife and that an
adaptive management process based on monitoring is sufficient to provide mitigation for
impacts.

2.5.1 GENERAL PEER REVIEW RECOMMENDATIONS IGNORED

1. Adopt an Ecosystem Management approach, as recommended in the original site reports
(Kutilek, Shellhammer, and Bros, 1991a-¢), as a guiding framework for the next-
generation HMS: management questions must guide the development and implementation
of the HMS and the HMS must inform management in a positive feedback loop.

The 2009 peer review highlighted the need for the second generation WHPP/HMS system to
focus on answering questions of greatest management interest and need. The “questions of

% Locating Cooper’s hawk, golden eagle, northern harrier, and prairie falcon nest sites requires focused surveys and
specialized techniques. For example, see: Pagel J. E., D. M. Whittington, and G. T. Allen. 2010. Interim Golden
Eagle Inventory and Monitoring Protocols; and Other Recommendations. Division of Migratory Birds, United States
Fish and Wildlife Service, Washington, D. C., USA.
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interest” function as hypotheses that are derived from specific management goals and objectives.
These hypotheses serve as the cornerstone of the adaptive management approach.’* The 2009
peer review did not identify the specific “questions of interest” for each SVRA, but it provided
examples of questions that may be of interest to SVRA staff:

e s vegetation coverage declining through time as a result of OHV usage?

e Is plant species richness declining through time as a result of OHV usage? If so, in which
vegetation types?

e How will we define success in efforts to restore degraded landscapes?

e What percentage, and which species, of birds that are expected to breed at each SVRA
have been confirmed to do so?

e Does relative rate of trail use affect rates of habitat occupancy by vertebrate animals?
Which species are most affected? Does the SVRA provide habitat for these species in
non-riding areas?

e Have the bat species that may be expected to occur at SVRAs been confirmed to occur?
Does OHV use affect bat use of appropriate habitats?

The PGP and DEIR do not identify the CSVRA’s “questions of interest.” To the best of our
knowledge CSVRA has yet to resolve the few basic questions posed in the 2010 HMS report and
has not utilized the examples above. For example with respect to bird sampling a simple
question about sample size was posed in 2010. The authors stated: “[w]e analyzed the data
(using a power analysis) and found the variance was too erratic and more sites were warranted.
The pilot data is discussed in more detail in the next section. Although the power analysis
indicated a larger number of sample sites per treatments, time and labor constraints limit the
feasibility of such extensive sampling.” Note that the authors did not fulfill necessary sampling
requirements to adequately monitor responses to impacts. It is not possible to discern what they
did with the power analysis because they did not provide any of the necessary values that were
used as input into the analysis, including alpha (P) and effect size (magnitude of difference).
These are necessary components of any power analysis. Subsequent surveys in 2011 reflected an
increase in sample size, and number of visits, but the effort was not sustained in later years and a
complete power analysis was not included in subsequent reports.

2. Replace the existing transect-based vegetation monitoring scheme with a scheme based
on randomly-selected points on a grid of a quadrat or vegetation type.

CSVRA made a start in 2010 by conducting point intercept sampling in Blue Oak Woodland and
Riparian areas, but the only repeat sampling that has been reported since then is from 2013 in the
Riparian zone. The same data were reported twice, but only in the 2013 and 2014 Storm Water
Management Reports (i.e., not in the HMS reports). Subsequently the 2011-2014 HMS Report
states there was a switch to aerial remote sensing techniques for vegetation monitoring, but that
the data have not been examined.

% Meese RJ, GR Geupel, K Reeves, J Weigand. 2009. Scientific peer review and assessment of the California
department of parks and recreation off-highway motor vehicle recreation division habitat monitoring system.
California State Parks, OHV Division. pp. 23 through 25 and Figure 2.
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data collection, as occurs pre-construction, is not enough to establish baseline. This precludes
the public and decision makers from understanding the full extent of Project impacts during the
CEQA review process. Moreover, because the PGP/DEIR fail to establish a mechanism that
ensures the scientific rigor of the pre-construction survey methods and data (e.g., a peer review),
they enable the OHMVR Division to continue its practice of flawed data collection—a practice
that the OHMVR Division itself has acknowledged (i.e., the Meese et al. peer review). This is
significant, because without adequate data on baseline conditions, there will be no way to
evaluate adverse effects of the Project, and thus no ability to implement effective adaptive

management (which is the cornerstone of the proposed natural resource management strategy).'%

Most importantly, with regard to baseline data regarding vegetative cover