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agency should not approve a project if there are feasible alternatives or feasible
mitigation measures available that would lessen the significant effects of the project.

All mitigation measures that are potentially feasible should be included in the project’s
environmental review. A measure brought to the attention of the lead agency should
not be left out unless it is infeasible based on its elements.

Consistent with CEQA Guidelines, the Department recommends the County consider
agricultural conservation easements, among other measures, as potential mitigation.
(See Cal. Code Regs., tit. 14, § 15370 [mitigation includes “compensating for the impact
by replacing or providing substitute resources or environments, including through
permanent protection of such resources in the form of conservation easements.”])

Mitigation through agricultural easements can take at least two forms: the outright
purchase of easements or the donation of mitigation fees to a local, regional, or
statewide organization or agency whose purpose includes the acquisition and
stewardship of agricultural easements. The conversion of agricultural land should be
deemed an impact of at least regional significance. Hence, the search for
replacement lands should not be limited strictly to lands within the project’s surrounding
areaq.

A helpful source for regional and statewide agricultural mitigation banks is the
California Council of Land Trusts. They provide helpful insight into farmland mitigation
policies and implementation strategies, including a guidebook with model policies and
a model local ordinance. The guidebook can be found at:

https://www.calandtrusts.org/resources/conserving-californias-harvest/

Of course, the use of conservation easements is only one form of mitigation that should
be considered. Any other feasible mitigation measures should also be considered.
Indeed, the recent judicial opinion in King and Gardiner Farms, LLC v. County of Kern
(2020) 45 Cal.App.5th 814 (“KG Farms”) holds that agricultural conservation easements
on a 1 to 1 ratio are not alone sufficient to adequately mitigate a project’s conversion
of agricultural land. KG Farms does not stand for the proposition that agricultural
conservation easements are irrelevant as mitigation. Rather, the holding suggests that
to the extent they are considered, they may need to be applied at a greater than 1 to
1 ratio, or combined with other forms of mitigation (such as restoration of some land not
currently used as farmland).

Conclusion

The Department recommends further discussion of the following issues:

e Type, amount, and location of farmland conversion resulting directly and
indirectly from implementation of the proposed project.
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CCID and GWD look forward to continuing their engagement with the City
as it analyzes its General Plan update. We believe the City has an opportunity to
affirm and strengthen its prior commitments to preserving productive farmland and
open space, by establishing growth boundaries and policies that respect the
interconnected land and water resources that surround it.

Sincerely,

g
Sy 747D

Jarrett Martin Ricardo Ortega
General Manager General Manager
Central California Irrigation District Grassland Water District



February 16, 2022

City of Los Banos

Attn Stacy Souza Elms

Community & Economic Development Director
520 J Street

Los Banos, CA 93620

RE: City of Los Banos Notice of Preparation of the General Plan 2042

Dear Mrs. Souza Elms,

The City of Los Banos (City) is currently in the process of a 30-day review period for the Notice of
Preparation (NOP) regarding the update of the General Plan 2042. We appreciate the opportunity to
comment as we know this is a large step in the process. Merced County Farm Bureau (MCFB) is a non-
profit, non-governmental, grassroots organization that advocates for farmers, ranchers and dairy
families who live and/or work in Merced County. We have several members who would be impacted by
the listed study area.

We are concerned on the drastic boundary changes that the City wants to expand. Much of the parcels
that the City would like to grow to are currently owned or rented by active farms. The large expansion of
boundaries that the City is projected to take is far too extensive as development would take years if it
even does come to fruition.

We are concerned with the amount of water that the City has available to accommodate such projected
growth. Due to the Sustainable Groundwater Management Act, groundwater subbasins must remain in
sustainability or face the direct leadership from the State of California. We are concerned with how and
where the available water will come from as the City is on a number of groundwater wells. It has also
been well noted that the City has had issue with contaminants such as hexavalent chromium.

We are at an increasing rate of losing prime farm soils and would encourage adoption of policies related
to agriculture mitigation such as what can be found in the County of Merced’s General Plan. Agricultural
mitigation is not a silver bullet in saving farmland as acres are still removed from ag uses, but it is a
program that can be placed in the toolbox. We would also encourage for such adoption measures to be
centralized to local grounds instead of mitigating with parcels outside of the local community.

Lastly, we would encourage adoption of a Right to Farm policy. These types of policies are helpful when
residential homes and schools are built in farming areas and inform of the odors, noises and practices

(209) 723-3001 e Fax: (209) 722-3814 @ 646 South Highway 59 e P.O. Box 1232 e Merced, CA 95341
Email: info@mercedfarmbureau.org
www.mercedfarmbureau.org


mailto:info@mercedfarmbureau.org
http://www.mercedfarmbureau.org/

that are related to said area. We’ve witnessed far too many instances when communities are
constructed next to a dairy and complain that they are impacted by the odors that the dairy is emitting.

We appreciate the opportunity to comment on this document and the involvement that the City has
provided our organization. We look forward to continued discussions on the matter.

iy

Breanne Vandenberg
Executive Director

Sincerely,



' Local Agency Formation Commission
2222 M Street
: O Merced, CA 95340
Phone (209) 385-7671 / Fax (209) 726-1710
of Merced County www.lafcomerced.org

February 16, 2022

Stacy Souza Elms, Director
Community & Economic Development
City of Los Banos

520 J Street

Los Banos, CA 95635 SENT VIA EMAIL
RE: Comments on the Notice of Preparation of the Los Banos General Plan 2042 Environmental
Impact Report

Dear Ms. Souza Eims:

According to the Notice of Preparation (NOP) released by the City, the current General Plan Update is
a “targeted update” of the City’'s current 2030 General Plan. However, the NOP does not identify what
areas of the former General Plan are being “targeted” other than to “respond to new state laws,
changing conditions, and emerging issues and opportunities.” The identified “General Plan Study Area”
is indicated as the boundary for CEQA analysis, but the NOP does not identify the proposed land use
designations, or the intensity and density of any development.

As a result, it is difficult for LAFCO to provide specific areas of study or concern beyond the broad
environmental impacts that are likely to occur due to the City's growth and delivery of public services
which are subject to LAFCO authority for future actions by the Commission. Environmental impacts
are usually evaluated with future annexation applications submitted to LAFCO, and these applications
have project-level environmental analysis which is based on the programmatic level General Plan
Environmental Impact Report (EIR). However, LAFCO will also rely on the General Plan EIR for
processing an update to the City Sphere of Influence (SOI) and corresponding Municipal Service
Review (MSR) as outlined in this letter.

Typically, following an update to a City's General Plan, the City submits an application to LAFCO for a
modification to the Sphere of Influence (SOI) which is defined as “a plan for the probable physical
boundaries and service area of a local agency, as determined by the Commission.” (Government Code
Section 56076). More detailed requirements for what to include in a SOI review or update are
contained in Government Code Section 56425(e) which basically includes: identification of existing and
planned land uses including agricultural land, the need for public facilities and services in the area and
an evaluation of the present capacity and adequacy of these services (such as sewer and water
supply), the existence of any social or economic communities of interest (which could include existing
service providers or special needs communities), and the presence of any disadvantaged
unincorporated communities within the sphere.

Subsection 56425(g) directs LAFCO to, “as necessary,” review and update each sphere of influence
every five years. Many LAFCOs across the State, including Merced LAFCO, recognize that the term
“as necessary” was included in this section of the Code to provide flexibility in the five year timeframe,
and with respect to a city SOIl, Merced LAFCO would not typically propose any modification or change
until the City first prepares a General Plan update.

Municipal Service Review

There is a parallel requirement under Government Code Section 56430(e), which requires each
LAFCO to conduct a service review (commonly referred to as a Municipal Service Review or “MSR”)



Stacy Souza-Elms

Director of Community & Economic Development
City of Los Banos General Plan Update NOP
February 16, 2022
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before or in conjunction with a sphere of influence update. The current Municipal Service Review for
the City of Los Banos was adopted in 2012, which was based on the City’s 2030 General Plan adopted
by the City in 2009. Government Code Section 56430(a) identifies a list of seven evaluation factors
which somewhat overlap with the sphere of influence analysis, but generally include: growth and
population projections, identification of disadvantaged unincorporated communities within the sphere,
present and planned capacity of public facilities and any deficiencies, financial ability to provide the
facilities, opportunities for shared facilities with other service providers, accountability for service
delivery and operational efficiencies, and other matters related to effective or efficient service delivery
identified by the Commission.

Therefore, following adoption of the General Plan Update, the City should coordinate with LAFCO to
initiate the update to the current MSR, which could involve a concurrent update to the SOLI.

City County Consultation

One last procedural step that will impact processing of a SOI update by LAFCO is compliance with
Government Code Section 56425(b). As you recall, the city-county consultation process referenced in
this Code section had a direct impact on the processing of a SOl update parallel with the 2012 MSR
update adopted by LAFCO. ltis also a primary reason the current SOI for the City is based on the
earlier 1999 City General Plan.

In summary, the Government Code requires that prior to a city submitting an application to LAFCO to
update their SOI, representatives from the city shall meet with the county to discuss the new sphere
boundaries, and methods to reach agreement on development standards within the sphere that reflect
the concerns of the affected city and that promotes logical and orderly development. If an agreement is
reached, LAFCO “...shall give great weight to the agreement to the extent that it is consistent with the
commission policies in its final determination of the city sphere.”

General CEQA Considerations

A map of the existing Los Banos SOl is attached which indicates the current SOl Boundary and a
proposed boundary based on the 2009 General Plan. The NOP for the 2042 General Plan which this
letter responds to included a Figure 2 identifying the “EIR Study Area” which may or may not be the
same as a General Plan growth boundary or proposed SOI. Based on a review of the 2009 General
Plan’s “Urban Growth Boundary” it would appear the current Study Area is very similar, with a slight
shift to the north on the area below Pioneer Road. While a proposed SOl boundary was included in
the NOP, the City's 2009 General Plan identified an expansion of the SOI that was 5,300 acres larger
than the previous SOI boundary. Most of this area includes productive agricultural land, and therefore,
this is will be a significant impact to address in the EIR.

The EIR should identify the need for this approximate 5,000 acre conversion of farmland given realistic
population growth projections for housing and employment needs. While new Regional Housing Needs
Allocations (RNHA) will be identified by the Merced County Association of Governments later this year,
the current RHNA housing allocation for Los Banos (the current cycle between 2014 and 2023)
identified a need for 2,472 housing units, approximately half of which should be targeted to low and
very low income households. This low income market is typically met through a land use and policy
focus on higher density multiple family housing development and ADUs (additional dwelling units).
Coupled with State priorities for infill and small lot development, the demand for approximately 5,000
acres of productive farmland and open space land over the General Plan horizon to 2042 should be
evaluated to justify the need for conversion of these important resources.

XN\LAFCO\City District Info\L.os Banos\Los Banos GP Update 2042 NOP Comment021622.docx
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Related to the justification for the need for this large Urban Growth and corresponding SOI boundary, is
identification of appropriate mitigation measures to include the use of agricultural conservation
easements to at least partially offset the impact. The City has historically adopted of a statement of
overriding considerations instead of reducing the impact or requiring mitigation. A mitigation measure
or General Plan policy requiring obtaining conservation easements on similar quality farmland to the
land converted has successfully been required for the loss of prime and productive agricultural land by
many jurisdictions within California, including the County of Merced (through an adopted General Plan
policy), and even by the City of Atwater for 156 acres of productive farmland in the recent Ferrari
Ranch Annexation.

Other potential impact areas that are important to LAFCO, and which were identified in the NOP,
include the necessary pubic services and infrastructure necessary to serve the planned growth. These
topic areas include: Hydrology and Water Quality, Public Services, Parks and Recreation, and Utilities
and Service Systems. Typically master plans are prepared for sewer, water and stormwater utilities,
and the EIR would evaluate the need for increased police, fire, parks and recreation staff and services
resulting from the growth contemplated in the General Plan.

Please let me know if you have any questions or want to discuss this letter. | can be contacted by
phone at: (209) 385-7671 or by email at: bill.nicholson@countyofmerced.com

Sincerely,

o Wi
William Nicholson
Executive Officer

Enclosure:
Existing Sphere of Influence Map for the City of Los Banos and Proposed SOl based on the
2009 City General Plan

cce: LAFCO Commissioners

XN\LAFCO\City District Info\Los Banos\Los Banos GP Update 2042 NOP Comment021622.docx



Figure 2 City of Los Banos: Existing and Proposed Sphere of Influence
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DocuSign Envelope ID: 62F23AFF-080B-4D15-AB59-4C02995747AD

CALIFORNIA State of California — Natural Resources Agency GAVIN NEWSOM, Governor
el DEPARTMENT OF FISH AND WILDLIFE CHARLTON H. BONHAM, Director

Wl Central Region

1234 East Shaw Avenue

Fresno, California 93710

(559) 243-4005

www.wildlife.ca.gov

February 24, 2022

Stacy Souza Elms, Community & Economic Development Director
City of Los Banos Community & Economic Development Department
520 J Street

Los Banos, California 93635

stacy.souza@losbanos.org

Subject: Los Banos General Plan 2042 (Project)
Notice of Preparation (NOP)
State Clearinghouse No. 2022010254

Dear Ms. Elms:

The California Department of Fish and Wildlife (CDFW) received an NOP from the City of
Los Banos Community & Economic Development Department for the above-referenced
Project pursuant to the California Environmental Quality Act (CEQA) and CEQA
Guidelines.t

Thank you for the opportunity to provide comments and recommendations regarding those
activities involved in the Project that may affect California fish and wildlife. Likewise, CDFW
appreciates the opportunity to provide comments regarding those aspects of the Project that
CDFW, by law, may be required to carry out or approve through the exercise of its own
regulatory authority under Fish and Game Code.

While the comment period may have ended, CDFW would appreciate if you will still
consider our comments.

CDFW ROLE

CDFW is California’s Trustee Agency for fish and wildlife resources and holds those
resources in trust by statute for all the people of the State (Fish & G. Code, 88 711.7, subd.
(a) & 1802; Pub. Resources Code, § 21070; CEQA Guidelines § 15386, subd. (a)). CDFW,
in its trustee capacity, has jurisdiction over the conservation, protection, and management

1 CEQA is codified in the California Public Resources Code in section 21000 et seq. The “CEQA
Guidelines” are found in Title 14 of the California Code of Regulations, commencing with section 15000.

Conserving California’s Wildlife Since 1870


http://www.cdfw.ca.gov/
oprschintern1
C
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of fish, wildlife, native plants, and habitat necessary for biologically sustainable populations
of those species (Id., 8 1802). Similarly, for purposes of CEQA, CDFW is charged by law to
provide, as available, biological expertise during public agency environmental review efforts,
focusing specifically on projects and related activities that have the potential to adversely
affect fish and wildlife resources.

CDFW is also submitting comments as a Responsible Agency under CEQA (Pub.
Resources Code, § 21069; CEQA Guidelines, § 15381). CDFW expects that it may need to
exercise regulatory authority as provided by the Fish and Game Code. As proposed, for
example, the Project may be subject to CDFW'’s lake and streambed alteration regulatory
authority (Fish & G. Code, § 1600 et seq.). Likewise, to the extent implementation of the
Project as proposed may result in “take” as defined by State law of any species protected
under the California Endangered Species Act (CESA) (Fish & G. Code, § 2050 et seq.),
related authorization as provided by the Fish and Game Code will be required.

Nesting Birds: CDFW has jurisdiction over actions with potential to result in the
disturbance or destruction of active nest sites or the unauthorized take of birds. Fish and
Game Code sections that protect birds, their eggs and nests include sections 3503
(regarding unlawful take, possession or needless destruction of the nest or eggs of any
bird), 3503.5 (regarding the take, possession or destruction of any birds-of-prey or their
nests or eggs), and 3513 (regarding unlawful take of any migratory nongame bird).

PROJECT DESCRIPTION SUMMARY
Proponent: City of Los Banos Community & Economic Development Department

Objective: The Project is a targeted update to the current General Plan 2030 and will bring
the general plan up to date with the latest State and federal legislation around urban
development, transportation, climate resilience, and safety and address the city’s growth,
economic development, sustainability, and conservation of open space and land resources.
The Project intends to respond to local and regional housing needs, promote economic
growth, foster local job creation, enhance quality of life, and protect natural and agricultural
resources. In addition to citywide planning issues, the Project will provide goals and
policies for enhancing downtown Los Banos as the vibrant center of the city and community.

Location: The Project encompasses all land within the city limits, urban growth boundary,
and adjacent land of Los Banos.

Timeframe: Until 2042.
COMMENTS AND RECOMMENDATIONS
CDFW offers the following comments and recommendations to assist the City of Los Banos

Community & Economic Development Department in adequately identifying and/or
mitigating the Project’s significant, or potentially significant, direct and indirect impacts on
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fish and wildlife (biological) resources. Editorial comments or other suggestions may also
be included to improve the subsequent Program EIR.

The Program-level EIR that will be prepared will determine the likely environmental impacts
associated with subsequent projects. Given the city-wide implications of the Project, CDFW
is concerned that subsequent projects (hereafter, “projects”) tiering from the subsequent
Program EIR could impact special-status species including, but not limited to, the State
threatened and federally endangered San Joaquin kit fox (Vulpes macrotis mutica), the
State threatened Swainson’s hawk (Buteo swainsoni), the State threatened tricolored
blackbird (Agelaius tricolor), and the species of special concern burrowing owl (Athene
cunicularia).

San Joaquin Kit Fox (SJKF)

Very little habitat considered highly suitable for SJFK remains in Merced County (Cypher et
al. 2013). Undeveloped land in western Merced County, spanning the area from around
Los Banos Reservoir to north of San Luis Reservoir, has been identified by CDFW and the
United States Fish and Wildlife Service (USFWS) as a movement corridor critical to the
continued existence and genetic diversity of the northern SJKF population. The Santa Nella
area in particular has been identified as a critical SUKF movement “pinch-point”. The
creation of the San Luis Reservoir and O’Neil Forebay resulted in a large movement barrier
to the north-south migration of SJKF, and busy highways in the area such as State Routes
152 and 33 and Interstate 5, as well as existing urban development in the vicinity, further
compounded this problem (HT Harvey and Associates 2004). As a result, any upland
habitat in this area that could serve as movement or rest areas for SIKF has very high
conservation values for this species.

SJKF den in right-of-ways, vacant lots, etc., and populations can fluctuate over time. It is
important to note that SJKF populations are known to fluctuate and a negative finding from
biological surveys in any one year does not necessarily demonstrate absence of kit fox on a
site. In addition, SJKF may be attracted to both construction materials (pipes, etc.) and
construction footprints due to the type and level of activity (excavation, etc.) and the loose,
friable soils that are created as a result of intensive ground disturbance.

CDFW recommends the Program EIR quantify and describe the potential for subsequent
projects to result in direct and indirect impacts to SJKF, including SJKF dispersal and
habitat connectivity. The evaluation should include the cumulative impacts to SJIKF from
other existing, planned, and potential development in the Project vicinity that may contribute
to habitat fragmentation. This information, in addition to adequate description of habitat
features on individual projects sites, is essential to adequately assess project impacts.

To assess individual Project sites, CDFW recommends that a qualified wildlife biologist
assess individual project sites to determine if habitat suitable to support SJIKF is present
prior to ground- or vegetation-disturbing activities. If suitable habitat is present, CDFW
recommends that a qualified biologist assess presence/absence of SIKF by conducting
surveys following the USFWS’s “Standardized recommendations for protection of the San
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Joaquin kit fox prior to or during ground disturbance” (2011) and implementing no-
disturbance buffers around den sites, as described in the USFWS document. SJKF
detection warrants consultation with CDFW to discuss how to avoid take, or if avoidance is
not feasible, to acquire an ITP prior to ground-disturbing activities, pursuant to Fish and
Game Code section 2081 subdivision (b).

Swainson’s Hawk (SWHA)

Projects tiering from the Program EIR have the potential to impact SWHA. Without
appropriate avoidance and minimization measures for SWHA, potential significant impacts
that may result from subsequent project activities include nest abandonment, reduced
nesting success (loss or reduced health or vigor of eggs or young), and loss of foraging
habitat.

To avoid impacts to nesting SWHA, CDFW recommends that subsequent project’s ground-
disturbing activities be timed to avoid the normal bird breeding season (February 1 through
September 15). However, if ground-disturbing activities must take place during that time,
CDFW recommends that a qualified wildlife biologist determine if suitable habitat is present
on or adjacent to individual project sites. If suitable habitat is present, CDFW recommends
a qualified wildlife biologist conduct surveys following the survey methods developed by the
Swainson’s Hawk Technical Advisory Committee (SWHA TAC 2000) prior to project
implementation. If active nests are detected, CDFW recommends a minimum no-
disturbance buffer of 0.5-mile be delineated around them until the breeding season has
ended or until a qualified biologist has determined that the birds have fledged and are no
longer reliant upon the nest or parental care for survival. If an active SWHA nest is
detected during surveys and a 0.5-mile buffer is not feasible, consultation with CDFW is
warranted to discuss how to implement the project and avoid take. If take cannot be
avoided, take authorization through the acquisition of an ITP, pursuant to Fish and Game
Code section 2081 subdivision (b) is necessary to comply with CESA.

If known SWHA nest trees will be removed as part of Project activities, CDFW recommends
that the removal of known SWHA nest trees, even outside of the nesting season, be
replaced with an appropriate native tree species planting at a ratio of 3:1 at or near the
Project area or in another area that will be protected in perpetuity. This mitigation would
offset the impacts of nesting habitat loss.

SWHA will forage in mixed agricultural lands that support irrigated hay crops (e.g., alfalfa),
as well as dryland pasture, grassy ruderal lots, and some irrigated crops. To reduce
impacts to SWHA foraging habitat to less than significant, CDFW recommends
compensation of its loss as described in the Staff Report Regarding Mitigation for Impacts
to Swainson’s Hawks (CDFG 1994). Specifically, the Staff Report recommends that
mitigation for foraging habitat loss occur within a minimum distance of 10 miles from known
nest sites using the following criteria:

o For projects within 1 mile of an active nest tree, a minimum of one acre of
habitat management (HM) land for each acre of development is advised.
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o For projects within 5 miles of an active nest tree but greater than 1 mile, a
minimum of 0.75 acres of HM land for each acre of development is advised.

o For projects within 10 miles of an active nest tree but greater than 5 miles from
an active nest tree, a minimum of 0.5 acres of HM land for each acre of
development is advised.

Tricolored Blackbird (TRBL)

TRBL are known to nest in alfalfa, wheat, and other low agricultural crop fields. TRBL
aggregate and nest colonially, forming colonies of up to 100,000 nests (Meese et al. 2014).
Approximately 86% of the global population is found in the San Joaquin Valley (Kelsey
2008, Weintraub et al. 2016). Increasingly, TRBL are forming larger colonies that contain
progressively larger proportions of the species’ total population (Kelsey 2008). In 2008, for
example, 55% of the species’ global population nested in only two colonies, which were
located in silage fields (Kelsey 2008). In 2017, approximately 30,000 TRBL were distributed
among only 16 colonies in Merced County (Meese 2017). Nesting can occur
synchronously, with all eggs laid within one week (Orians 1961). For these reasons,
depending on timing, disturbance to nesting colonies can cause abandonment, significantly
impacting TRBL populations (Meese et al. 2014).

Without appropriate avoidance and minimization measures for TRBL, potential significant
impacts of projects tiering from the Program EIR include nest and/or colony abandonment,
reduced reproductive success, and reduced health and vigor of eggs and/or young. CDFW
recommends that project ground-disturbing activities be timed to avoid the normal bird
breeding season (February 1 through September 15). However, if ground-disturbing
activities must take place during that time, CDFW recommends that a qualified wildlife
biologist determine if suitable habitat is present on or adjacent to individual project sites. |If
suitable habitat is present, CDFW recommends a qualified wildlife biologist conduct surveys
for nesting TRBL no more than 10 days prior to the start of ground-disturbing activities. If
an active TRBL nesting colony is found during pre-activity surveys, CDFW recommends
implementation of a minimum 300-foot no-disturbance buffer around the colony in
accordance with CDFW'’s “Staff Guidance Regarding Avoidance of Impacts to Tricolored
Blackbird Breeding Colonies on Agricultural Fields in 2015” (CDFW 2015). CDFW advises
that this buffer remain in place until the breeding season has ended or until a qualified
biologist has determined that nesting has ceased, the birds have fledged, and are no longer
reliant upon the colony or parental care for survival. It is important to note that TRBL
colonies can expand over time. For this reason, CDFW recommends conducting additional
pre-activity surveys within 10 days prior of project initiation to reassess the colony’s areal
extent. If a TRBL nesting colony is detected during surveys, consultation with CDFW is
warranted to discuss how to implement the project and avoid take, or if avoidance is not
feasible, to acquire an ITP, pursuant to Fish and Game Code section 2081 subdivision (b),
prior to any ground-disturbing activities.
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Burrowing Owl (BUOW)

BUOW use small mammal burrows for nesting and cover. Dispersing juveniles, migrants,
transients, or new colonizers may occur in the Project site year-round. Therefore, project
activities could impact this species. CDFW recommends that a qualified biologist conduct a
habitat assessment in advance of project implementation, to determine if individual project
sites or their immediate vicinity contain suitable habitat for BUOW. If suitable habitat is
present, CDFW recommends that a qualified biologist determine if species-specific surveys
are necessary to determine if BUOW may be impacted by project activities. CDFW
recommends the survey methods described in the Staff Report on Burrowing Owl Mitigation
(CDFG 2012) be followed before beginning ground disturbing activities. In the event that
BUOW are found, CDFW’s Staff Report on Burrowing Owl Mitigation (CDFG 2012)
recommends that impacts to occupied burrows be avoided in accordance with the following
table unless a qualified biologist verifies through non-invasive methods that either: 1) the
birds have not begun egg laying and incubation; or 2) that juveniles from the occupied
burrows are foraging independently and are capable of independent survival.

. . Level of Disturbance
Location Time of Year Cow Med High
Nesting sites April 1-Aug 15 200 m* 500 m 500 m
Nesting sites Aug 16-Oct 15 200 m 200 m 500 m
Nesting sites Oct 16-Mar 31 50 m 100 m 500 m

* meters (m)
Editorial Comments and Suggestions

Nesting birds

CDFW encourages project activities occur during the bird non-nesting season; however, if
ground-disturbing or vegetation-disturbing activities must occur during the breeding season
(February through mid-September), individual project proponents are responsible for
ensuring that implementation of a project does not result in violation of the Migratory Bird
Treaty Act or relevant Fish and Game Codes as referenced above.

To evaluate project-related impacts on nesting birds, CDFW recommends that a qualified
wildlife biologist conduct pre-activity surveys for active nests no more than 10 days prior to
the start of ground or vegetation disturbance to maximize the probability that nests that
could potentially be impacted are detected. CDFW also recommends that surveys cover a
sufficient area around individual project sites to identify nests and determine their status. A
sufficient area means any area potentially affected by a project. In addition to direct
impacts (i.e. nest destruction), noise, vibration, and movement of workers or equipment
could also affect nests. Prior to initiation of project ground-disturbing activities, CDFW
recommends that a qualified biologist conduct a survey to establish a behavioral baseline of
all identified nests. Once ground-disturbing activities begin, CDFW recommends having a
qualified biologist continuously monitor nests to detect behavioral changes resulting from
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the project. If behavioral changes occur, CDFW recommends halting the work causing that
change and consulting with CDFW for additional avoidance and minimization measures.

If continuous monitoring of identified nests by a qualified wildlife biologist is not feasible,
CDFW recommends a minimum no-disturbance buffer of 250 feet around active nests of
non-listed bird species and a 500-foot no-disturbance buffer around active nests of non-
listed raptors. These buffers are advised to remain in place until the breeding season has
ended or until a qualified biologist has determined that the birds have fledged and are no
longer reliant upon the nest or on-site parental care for survival. Variance from these no-
disturbance buffers is possible when there is compelling biological or ecological reason to
do so, such as when the construction area would be concealed from a nest site by
topography. CDFW recommends that a qualified wildlife biologist advise and support any
variance from these buffers and notify CDFW in advance of implementing a variance.

Lake and Streambed Alteration: Projects tiering from the Program EIR may involve
activities that have the potential to impact streams within the Project site and may be
subject to CDFW'’s regulatory authority pursuant Fish and Game Code section 1600 et seq.
Fish and Game Code section 1600 et seq. requires an entity to notify CDFW prior to
commencing any activity that may (a) substantially divert or obstruct the natural flow of any
river, stream, or lake; (b) substantially change or use any material from the bed, bank, or
channel of any river, stream, or lake (including the removal of riparian vegetation); or (c)
deposit debris, waste or other materials that could pass into any river, stream, or lake. “Any
river, stream, or lake” includes those that are ephemeral or intermittent as well as those that
are perennial. CDFW is required to comply with CEQA in the issuance of a Lake or
Streambed Alteration Agreement. For additional information on notification requirements,
please contact our staff in the LSA Program at (559) 243-4593.

Federally Listed Species

CDFW recommends consulting with the USFWS on potential impacts to federally listed
species including, but not limited to SJKF. Take under the Federal Endangered Species
Act (FESA) is more broadly defined than CESA; take under FESA also includes significant
habitat modification or degradation that could result in death or injury to a listed species by
interfering with essential behavioral patterns such as breeding, foraging, or nesting.
Consultation with the USFWS in order to comply with FESA is advised well in advance of
any ground disturbing activities.

ENVIRONMENTAL DATA

CEQA requires that information developed in environmental impact reports and negative
declarations be incorporated into a database which may be used to make subsequent or
supplemental environmental determinations (Pub. Resources Code, § 21003, subd. (e)).
Accordingly, please report any special-status species and natural communities detected
during project surveys to CNDDB. The CNDDB field survey form can be found at the
following link: https://www.wildlife.ca.gov/Data/CNDDB/Submitting-Data. The completed
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form can be mailed electronically to CNDDB at the following email address:
CNDDB@wildlife.ca.gov. The types of information reported to CNDDB can be found at the
following link: https://www.wildlife.ca.qgov/Data/CNDDB/Plants-and-Animals.

FILING FEES

If it is determined that the Project has the potential to impact biological resources, an
assessment of filing fees will be necessary. Fees are payable upon filing of the Notice of
Determination by the Lead Agency and serve to help defray the cost of environmental
review by CDFW. Payment of the fee is required in order for the underlying project
approval to be operative, vested, and final (Cal. Code Regs, tit. 14, § 753.5; Fish & G.
Code, § 711.4; Pub. Resources Code, § 21089).

CDFW appreciates the opportunity to comment on the Project to assist the City of Los
Banos Community & Economic Development Department in identifying and mitigating the
Project’s impacts on biological resources.

More information on survey and monitoring protocols for sensitive species can be found at
CDFW’s website (https://www.wildlife.ca.gov/Conservation/Survey-Protocols). If you have
any questions, please contact Jim Vang, Environmental Scientist, at the address provided
on this letterhead, by telephone at (559) 580-3203, or by electronic mail at
Jim.Vang@wildlife.ca.gov.

Sincerely,

DocuSigned by:

Ohlee vinte

FA83FO9FE08945A...

Julie A. Vance
Regional Manager

Attachment 1

ec: R4 LSA
R4LSA@wildlife.ca.qgov

Patricia Cole, USFWS
patricia cole@fws.gov
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CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE
RECOMMENDED MITIGATION MONITORING AND REPORTING PROGRAM
(MMRP)

PROJECT: Los Banos General Plan 2042
SCH No.: 2022010254

RECOMMENDED MITIGATION STATUS/DATE/INITIALS
MEASURE

Before Disturbing Soil or Vegetation

Mitigation Measure: SIKF

SJKF Habitat Assessment

SJKF Surveys

SJKF Take Authorization

Mitigation Measure: SWHA

SWHA Habitat Assessment (Nesting and Foraging)

SWHA Surveys

SWHA Foraging Habitat Mitigation

SWHA Take Authorization

Mitigation Measure: TRBL

TRBL Habitat Assessment

TRBL Surveys

TRBL Take Authorization

Mitigation Measure: BUOW

BUOW Habitat Assessment

BUOW Surveys

During Construction

Mitigation Measure: SIKF

SJKF Avoidance

Mitigation Measure: SWHA

SWHA Avoidance

Mitigation Measure: TRBL

TRBL Avoidance

Mitigation Measure: BUOW

BUOW Avoidance

1 Rev. 2013.1.1
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