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Dear Mr. Interiano,

We have reviewed the City of Newark'’s (City’s) response to our September 15, 2023,
comments on the Draft Environmental Impact Report (DEIR) for the Mowry Village
Project in Newark, California (Project), which are provided in the Final Environmental
Impact Report for the Project (FEIR). The San Francisco Bay Area Regional Water
Quality Control Board (Water Board) reviewed the FEIR and we are concerned that
responses to several of our 2023 comments have not been sufficiently addressed. In
this letter, we are addressing the responses to comments that we disagree with. The
comments are referred to using the numbering in our 2023 letter. We are especially
concerned that the response to comments does not acknowledge the likely jurisdictional
status of the stormwater ponds at the Project site. At this time, we have not been
presented with information that supports the City’s assertion that the ponds are not
subject to State jurisdiction. Therefore, the Project proponent must apply for Waste
Discharge Requirements (WDRs) prior to impacting these ponds. And mitigation must
be provided for any impacts to the ponds.

Comment 4. The DEIR Lacks Sufficient Information to Determine the Full extent of
Waters of the State that May be Present at the Project Site

The discussion of impacts to biological resources in the DEIR is supported in part by the
Mowry Village Project Aquatic Resources Delineation Report (Delineation Report) (Helix
Environmental Planning, Inc., October 2022). Section 3.3.1, Delineation, of the
Delineation Report states that field work for the delineation was conducted on July 3,
2019, November 16, 2021, March 8, 2022, and September 17, 2022. In the
Mediterranean climate of the Bay Area, delineations should be conducted late in the wet
season, when conditions are optimal for observing hydric vegetation and evidence of
wetland hydrology. Only the March 8, 2022, field work was conducted late in the wet

season. The July and September field work was conducted well into the dry season and
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the November field work was conducted very early in the wet season.

Section IV.A.2.a of the State Wetland Definition and Procedures for Discharges of
Dredged and Fill Material to Waters of the State states that Water Board staff may
require, on a case-by-case basis, supplemental field data from the wet season to
substantiate dry season delineations.

2. Additional Information Required for a Complete Application

a. If required by the permitting authority on a case-by-case basis, supplemental
field data from the wet season to substantiate dry season delineations, as is
consistent with the 1987 Manual and Supplements.

Generally, wet season delineations are more likely to be necessary in areas where
wetland indicators are difficult to resolve. The ideal time to delineate a wetland is during
the wet portion of the growing season of a normal climatic period. Otherwise, indicators
provided in the Corps’ delineation manuals must be relied on to identify wetland
boundaries. Collection of supplemental information in certain situations is an accepted
practice and is consistent with recommendations presented in the Corps regional
supplements for wetland delineation, which recommends that practitioners return to the
delineation site, if possible, during the “normal wet portion of the growing season” (Arid
West Regional Supplement, pp. 58, 87, 104; Western Mountains, Valleys, and Coast
Regional Supplement, pp. 66, 100) to resolve wetland indicators that were unresolved
during the dry-season delineation.

15 data points were sampled for wetland characteristics over the four days of field work
conducted for the delineation. Based on the information provided in the Delineation
Report it is not clear if any of these 15 data points overlapped or how it was determined
that these data points were sufficient to adequately characterize the extent of
jurisdictional wetlands at the Project site. In addition to evaluating the sufficiency of 15
sample points to assess the full extent of wetlands at the Project site, the wetland
delineation should be repeated late in the wet season of a year with typical rainfall to
ensure that the full extent of wetlands subject to regulation as waters of the State have
been identified. Without a wet-season delineation with a sufficient number of data
points, it is not possible to establish with sufficient certainty that the Project will not
impact waters of the State.

FEIR Response to Comment 4

The commenter stated that in the Mediterranean climate of the Bay Area, delineations
should be conducted late in the wet season, when conditions are optimal for observing
hydric vegetation and evidence of wetland hydrology. The commenter also notes that
wetland delineation should be repeated late in wet season to ensure that the full extent
of wetlands have been identified which is not necessary because a jurisdictional
delineation survey was conducted on March 8, 2022, which was conducted late in wet
season. Additionally, a Wetlands Climate Table (WETS Table) was requested prior to
the fieldwork visit. The WETS Table indicated that the growing season for plants is from
January 8th through January 7th, a total of 364 days. Therefore, wetlands plants would
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be visible all year round within the project site and not just visible at the end of the wet
season. As noted in the USACE-verified Aquatic Resources Delineation (October 2022),
jurisdictional delineation surveys were conducted on July 3, 2019, November 16, 2021,
March 8, 2022, and September 17, 2022, and 15 data points were collected. Based on
the locations provided in Appendix B and Appendix D of Appendix C to the Draft EIR,
none of the 15 data points were overlapping. The locations of the data points were
selected based on site conditions, a previously prepared jurisdictional delineation that
was USACE-verified but expired, and as requested by USACE.

Follow Up Comment 4

The entire growing season does not provide optimal growth conditions for hydrophytic
plant species. In the Bay Area, it is common for wetland plants to be visually dominant
at the end of the wet season, while upland plants become visually dominant during the
dry season. Therefore, prior to impacting potential wetlands at the Project site, a
wetland delineation of the complete site should be performed late in the wet season or
very early in the dry season.

Comment 5. The Stormwater Detention Basins at the Project Site May be
Regulated as Waters of the State

The Delineation Report identifies two stormwater detention basins (SWDB-1 and
SWDB-2) and a constructed storm drain (CSD-1) as potential jurisdictional waters and
concludes that they are not federal waters, because they were constructed in uplands.
However, these features may be regulated as waters of the State if they are sustained
by a watershed and are not managed under an approved Management Plan.

Water Board Resolution No. 94-102 exempts waters created for stormwater treatment
from regulation as waters of the State. But that exemption requires that the created
waters be managed under a Water Board-approved Management Plan. If SWDB-1,
SWDB-2, and CSD-1 are being managed under an approved Management Plan, please
provide us with a copy of the Management Plan. If the features are not being managed
under a Water Board-approved Management Plan, they are likely to be regulated as
waters of the State. If they are waters of the State, the DEIR should be revised to
include specific mitigation measures for impacts to these waters of the State.

FEIR Response to Comment 5

The commenter stated the stormwater detention basins at the project site may be
regulated as waters of the State. The commenter acknowledges that the Water Board
Resolution No. 94-102 exempts waters created for stormwater treatment from regulation
as waters of the State, but that exemption requires that the created waters be managed
under a Water Board-approved Management Plan. The commenter requests the Water-
board approved Management Plan be provided and if the features are not managed
under a Water-board approved Management Plan and are waters of the State, the
commenter notes the Draft EIR should be revised to include specific mitigation
measures for impacts to these waters of the State.

The Water Board-approved SWPPP for the active Pick-n-Pull Newark #43 operation



SCH No. 2021110436 -4 - Comments on Mowry Village FEIR

(WDID No. 2 011012613) is submitted annually to the Water Board’s Stormwater
Multiple Application and Report Tracking System (SMART). The SWPPP for the project
site outlines that the existing on-site stormwater system is designed to divert stormwater
run-off to the two detention basins (Pond A and Pond B) identified as SWDB-1 and
SWDB-2 in the aquatic resources delineation report that was prepared for the project.
As noted in the Aquatic Resources Delineation Report (Appendix C to the Draft EIR),
the stormwater detention basins are not jurisdictional under Section 404 or 401 of the
Clean Water Act, or the Porter-Cologne Act, as stormwater control features are not
considered WOTUS or waters of the State. Therefore, these features are not regulated
by the USACE or the RWQCB.

Additionally, Resolution No. 94-102, cited in the RWQCB comment letter, establishes
the San Francisco RWQCB policy for the assessment of “projects involving the use of
constructed wetlands to treat urban runoff.” This policy sets forth provisions under which
the RWQCB will review and approve projects involving the use of constructed wetlands
as urban runoff treatment systems.” Resolution No. 94-102 creates a permitting
structure whereby the San Francisco RWQCB could approve stormwater projects and
ensure they would not qualify as a water of the State, which is not applicable to the
removal of stormwater basins.

Follow Up Comment 5

The response to our comment confuses ministerial and discretionary actions. Accepting
a SWPPP into the SMART database is a ministerial action. Approval of a plan is a
discretionary action. SWPPPs are not Water Board-approved management plans
unless they have received correspondence stating that the actions in the SWPPP are
approved as management plans. Unless the Project proponent has received
correspondence confirming that the Water Board has reviewed and approved a
management plan for the operation of the stormwater ponds, such approval should not
be assumed. A statement in the SWPPP that confirms that runoff is diverted to the
stormwater ponds is not a management plan for the ponds.

We requested copies of a Water Board-approved management plan for the operation
and maintenance of the stormwater ponds and the City has not provided such a plan. In
the absence of a Water Board-approved management plan for the operation and
maintenance of the stormwater ponds, the ponds are subject to Water Board
jurisdiction. We are asserting jurisdiction because the ponds appear to be wetlands that
resulted from historic human activity, they are not subject to ongoing operation and
maintenance under an approved management plan, and they have become a relatively
permanent part of the landscape. Any fill of the stormwater ponds that is not authorized
by WDRs issued by the Water Board will be considered a violation of the Porter-
Cologne Water Quality Act, and may result in an enforcement action.

Comment 7. The DEIR Lacks a Protocol for Screening Imported Soil to the Site
Section 2.2.3, Grading, Fill, and Drainage, states that 252,000 cubic yards of clean
imported fill will be placed over 29 acres of the Project site. However, the DEIR does not
include a screening procedure for assessing if imported fill is clean. The Project drains
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to Mowry Slough. The San Francisco Bay Basin Water Quality Control Plan (Basin
Plan) defines the beneficial uses of waters of the State The beneficial uses assigned to
Mowry Slough in the Basin Plan include wildlife habitat and the preservation of rare and
endangered species. Text on page 3-77 of the DEIR notes that the Project site is within
300 feet of potential salt marsh harvest mouse habitat. Constituents in imported fill soll
may be carried into wildlife habitat via soil particles transported in stormwater runoff or
by leaching into the shallow groundwater at the Project site, which is in communication
with surface waters in Mowry Slough. Therefore, soils should be screened using the
Master Quality Assurance Project Plan for Don Edwards San Francisco Bay National
Wildlife Refuge (Master QAPP) (U.S. Fish and Wildlife Service and H.T. Harvey &
Associates, Revised October 6, 2021). The Master QAPP was developed by the
USFWS, the Bay Conservation and Development Commission (BCDC), and the Water
Board to screen soils for placement in areas that provide habitat for wildlife or are
adjacent to wildlife habitat.

Since the Project proposes to develop the site for residential use, imported soils should
also be screened using the Water Board'’s Tier 1 Environmental Screening Levels
(ESLs). The DEIR should be revised to include screening protocols for imported fill. To
ensure that imported soil will not pose a risk to wildlife, including special status species,
or future residents at the Project site, these Project-specific screening levels should be
the lower of the screening levels in the Master QAPP and the Tier 1 ESLs.

FEIR Response to Comment 7

The commenter stated that the Draft EIR does not include a screening procedure for
assessing if imported fill is clean and outlines potential impacts that could result from
imported fill. The commenter outlined screening procedures that should be utilized to
ensure impacts would not result and notes the Draft EIR be revised to include screening
protocols for imported fill. As identified in the Remedial Excavation Work Plan and
Corrective Action Plan prepared for the proposed project, imported fill material shall be
characterized in accordance with DTSC Information Advisory Clean Imported Fill
Material dated October 2001. The characterization results would be required to meet
applicable environmental screening levels. Additionally, prior to import, characterization
results would be sent to the lead regulatory agency and ACWD. The origin of and any
analytical data for fill material would be required to be provided for review and approval
prior to importation. Once the soil has been confirmed to be suitable for on-site use,

the soil would be backfilled into the excavation. Following placement and compaction,
compaction testing would be performed for on-site soil to evaluate compliance with the
project technical specifications. This evaluation would include both laboratory proctor
and field compaction testing. The Draft EIR has been revised to include this additional
information regarding characterization of imported fill materials and therefore, no further
response is required. Revisions to the Draft EIR made as a result of comments received
on the Draft EIR can be found in Section 3.0 Revisions to the Draft EIR of this Final EIR
document.

Follow Up Comment 7
The response to comments states that soil data for imported soil must meet “applicable



SCH No. 2021110436 -6 - Comments on Mowry Village FEIR

environmental screening levels”, but doesn’t state what those levels are. The applicable
environmental screening levels for imported soils are the Water Board’s Tier 1
Environmental Screening Levels (ESLs) as specified in original comment 7.

Comment 9. The Effectiveness of the Proposed Predator Management Plan and
Program has Not Been Properly Assessed

Mitigation Measure BIO-8 consists of the future development of a Predator
Management Plan and Program during Project construction. It is not clear why a draft
Predator Management Plan and Program has not been included for review in the DEIR.
During CEQA review of the Transit Oriented Development in Newark’s Area 2 Specific
Plan, the biological mitigation measures included the development of a Predator
Management Plan and Program for the new residential developments in Area 2. Since
most of the residential developments in Area 2 have been constructed, Predator
Management Plans and Programs should have been completed for those residential
developments. It should be simple to include the Predator Management Plans and
Programs developed for the completed residential projects in Area 2 in the DEIR.
Please revise the DEIR for Mowry Village to include the Predator Management Plans
and Programs that were developed for projects in Area 2.

In Water Board comments on CEQA documents for projects in Area 2, we have asked
for studies to confirm the effectiveness of the Predator Management Plans and
Programs in protecting wildlife, including special status species, from predation
associated with residential development. Please revise the DEIR to include a discussion
of all studies that have been conducted to assess the effectiveness of Predator
Management Plans and Programs in Area 2.

Response to Comment 9

The commenter outlined Mitigation Measure BIO-8 identified in the Draft EIR and
questions why a draft Predator Management Plan and Program has not been included
for review in the Draft EIR. The commenter notes that a Predator Management Plan and
Program for the new residential developments in Area 2 have been completed and
requested the Draft EIR be revised to include the Predator Management Plans and
Programs that were developed for projects in Area 2.

The intent of a predator management plan and program is to educate the project
residents regarding measures to minimize the potential for subsidizing predator species
and to minimize the potential effects of pets on sensitive species. The predator
management plan and program would be prepared following project approval and can
be viewed as similar to a workers environmental awareness program training which are
similarly prepared following project approval. See Response to Comment CL-CCCR-13
regarding predator management plans. The commenter also requested that the EIR
include a discussion of all studies that have been conducted to assess the effectiveness
of predator management plans and programs in Area 2. The EIR analyzes the proposed
project's impact on the environment and including a discussion of the results of plans
and programs implemented off-site is not warranted. The conditions of the predator
management plan will be incorporated as clear, enforceable rules into the Covenants,



SCH No. 2021110436 -7 - Comments on Mowry Village FEIR

Conditions, and Restrictions (CC&Rs) to be established for the Mowry Village
Residential Project. The CC&Rs will include provisions for monitoring compliance,
reporting violations, and imposing penalties for non-compliance which is anticipated to
involve regular inspections, community reporting mechanisms, and fines or other
penalties for violations.

Follow Up Comment 9

The statement: the “intent of a predator management plan and program is to educate
the project residents regarding measures to minimize the potential for subsidizing
predator species and to minimize the potential effects of pets on sensitive species” is
incorrect. The intent of a predator management plan is to protect special status species
by managing the local population of predators of special status species. Educating the
public may be a component of a predator management plan, if such education has been
demonstrated to have a significant impact on local predator populations. At this time,
the FEIR contains no demonstration that educational programs for Project residents will
have a significant impact on local predator populations. The proposed predator
management plan is not likely to be sufficient to protect special status species. Provide
a draft predator management plan that does not rely solely on education of residents.

Comment 10. Imported Fill will Exacerbate Coastal Squeeze
This discussion of Project impacts under Impact HYD-3 includes a reference to potential
exacerbation of coastal squeeze on page 3-177 of the DEIR.

The proposed project could have the potential to exacerbate coastal squeeze
which is defined as the loss of natural habitats or deterioration of their quality
arising from placement of structures along the shoreline, preventing the
landward transgression of those habitats that would naturally occur in
response to sea level rise. However, given the baseline condition of the
project site as already developed with existing structures, development of the
proposed project would not exacerbate potential coastal squeeze impacts
beyond what is already present. Therefore, this would not be a driving impact
for the proposed project.

As is noted above, the Project proposes to place 252,000 cubic yards of imported fill
over 29 acres of the Project site. This fill will raise the elevation of the 29-acre Project
site by about four feet. Housing and supporting infrastructure will be constructed over
the elevated site.

The DEIR makes the assertion that, “given the baseline condition of the project site as
already developed with existing structures, development of the proposed project would
not exacerbate potential coastal squeeze impacts beyond what is already present”. This
assertion does not acknowledge the impact of raising the surface elevation of the 29-
acre site by several feet. In addition, residential development of the site will place
significantly more structures on the site than are present at the current auto-dismantling
and salvage facility. Therefore, the current text of the DEIR fails to adequately assess
the Project’s potential to contribute to coastal squeeze.
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Response to Comment 10

The commenter outlined the Draft EIR’s discussion of coastal squeeze and stated the
Draft EIR does not analyze potential impacts of raising the surface elevation of the site
and its contribution to coastal squeeze. See Topical Response No. 13.

2.3.13 Topical Response No. 13: Coastal Squeeze

Commenters expressed that the Draft EIR failed to assess whether the proposed
project would exacerbate coastal squeeze and result in increased flooding due to
anticipated sea level rise. Coastal squeeze impacts were discussed in Draft EIR Section
3.10 Hydrology and Water Quality on page 3-177. Coastal squeeze is defined as the
loss of natural habitats or deterioration of their quality arising from placement of
structures along the shoreline, preventing landward transgression of those habitats that
would naturally occur in response to sea level rise. The project site is not located
directly along the shoreline and would not result in the placement of structures or fill
along the shoreline. Additionally, the project site is not identified as a natural habitat as
there are existing structures located on the southern portion of the project site, closest
to the shoreline. The existing use of the project site does not provide the City with
protection against coastal squeeze, and therefore the development of the project site
with a denser development would not result in changes to these conditions or
exacerbate potential coastal squeeze impacts beyond existing conditions. Furthermore,
the proposed fill would be placed on areas of the project site that are already located
above the 100-year flood water line to increase the elevation of the site and would not
result in changes to the surrounding areas.

While the developed portion of the project site is located closer to the Bay compared to
the undeveloped portion of the project site, the proposed project would not result in
development on land closer to the Bay beyond what has already been developed.
Additionally, the project site is located inland with long distance of shallow water
associated with the salt ponds located between the open Bay and the project area. This
area would protect the project site from landward transgression of habitats resulting
from sea level rise.

Commenters stated that currently, the project site sits at an elevation that could mitigate
potential impacts of coastal squeeze if restored. As identified in Section 5.4.2
Restoration Alternative of the Draft EIR, as there are no known funding sources
available to provide financial assistance to acquire the property, demolish the existing
uses, remediate groundwater and soils on-site, and restore the site, this alternative was
determined to be infeasible and was rejected from further consideration. Though this
alternative identified in the Draft EIR proposed restoration of the site for parks, open
space, or recreational uses, the reasonings behind rejection of the alternative are
applicable to potential restoration of the site for climate resiliency.

The potential for the proposed project to result in cumulative impacts was analyzed in
Section 4.0 Cumulative Effects of the Draft EIR. The cumulative impact analysis
included a list of past and current projects identified as “related projects”. The list of
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past, present, and probable future projects used for the cumulative analysis was
restricted to those projects that have occurred or are planned to occur (i.e., pending
applications at the time of the NOP release) within the vicinity of the project site. The list
of related projects identified the Area 4 — Sanctuary West Project which was previously
approved for the construction of 469 residential units, approximately 0.4 mile east of the
project site. The Area 4 — Sanctuary West Project is located within the same Specific
Plan area as the proposed project site and as the Sanctuary West site was a planned
location for residential developments in the Specific Plan, it was determined to not result
in any significant environmental impacts. The addition of the proposed project to this
area is not anticipated to result in increased coastal squeeze impacts over existing
conditions and as the Sanctuary West Project was determined to not result in significant
impacts, the proposed project would not result in an increase in an already existing
significant impact.

Follow Up Comment 10

The rationale provided in Topical Response 13 indicates that the parties responsible for
preparing the response to comments have an imperfect understanding of coastal
squeeze. The response also references Newark’s approval of the Area 4 — Sanctuary
West Project as proof that the current Project will not exacerbate coastal squeeze.
However, in a comment letter provided on October 1, 2019, the Water Board described
multiple deficiencies in the CEQA review of the Area 4 — Sanctuary West Project (See
attachment). Concerns raised by multiple commentors that the Project will exacerbate
coastal squeeze remain unresolved in the FEIR.

Thank you for your consideration, and please contact Brian Wines at
brian.wines@waterboards.ca.gov or 510-622-5680 with any questions.

Sincerely,

Joseph Digitally signed by

Joseph Martinez

%W Ma rti nez Date: 2025.10.14

16:21:11-07'00'

Joseph Martinez
Section Leader Central and South Bay Wetland Protection Section
Watershed Management Division

Attachment
October 1, 2019 Water Board comments on the City of Newark’s Draft Compliance
Checklist for the Area 4 Sanctuary West Residential Project.

Cc: State Clearinghouse
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Dear Mr. Interiano,

The San Francisco Bay Regional Water Quality Control Board (Water Board)
appreciates the opportunity to review and comment on the City of Newark’s (City’s)
Draft Compliance Checklist (Checklist) for the Area 4 Sanctuary West Residential
Project (Project). Where relevant, the comments in this letter incorporate by reference
our January 2010 comments on the Draft Environmental Impact Report for the Newark
Areas 3 and 4 Specific Plan (DEIR) and June 2010 comments on the Final
Environmental Impact Report for the Newark Areas 3 and 4 Specific Plan (FEIR).

The Project proposes to construct 469 single-family residences in Sub-Areas B and C of
Area 4, a 560-acre area of diked, formerly tidal baylands located generally between the
Union Pacific Railroad (UPRR) tracks and tidal open water and wetland habitats in
Mowry Slough. Sub-Areas B and C make up a little more than 181 acres of Area 4, such
that the proposed overall density of the development in Sub-Areas B and C is 2.6 units
per acre. The Project proposes to use over 1.6 million cubic yards of largely imported fill
to increase elevations in areas proposed for development to +15 ft NAVD, above the
current Federal Emergency Management Agency (FEMA) Base Flood Elevation (BFE)
of +11 ft NAVD? and the proposed BFEs of +11 through +13 ft NAVD.?

Water Board staff are concerned that the Project, as described in the Checklist, may
impact waters of the State or assigned beneficial uses of waters of the State. Under the
authority of the Porter-Cologne Water Quality Act, the Water Board has developed, and
implements, the San Francisco Bay Basin Water Quality Control Plan (Basin Plan),
which defines the beneficial uses of waters of the State within the San Francisco Bay

1 FEMA Flood Insurance Rate Map (FIRM) panel 06001C0444G, effective August 3, 2009.
2 FEMA Preliminary FIRM panels 060010444H, 06001C0463H, and 06001C0582H, issued September 1,

2017.
Jim McGRATH, CHAIR | MICHAEL MONTGOMERY, EXECUTIVE OFFICER
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Region. Because habitats in Newark Area 4 are hydrologically connected to San
Francisco Bay, the following beneficial uses of San Francisco Bay are also likely to
apply to waters and wetlands in Area 4: estuarine habitat (EST); preservation of rare
and endangered species (RARE); contact water recreation (REC1); non-contact water
recreation (REC2); shellfish harvesting (SHELL); fish spawning (SPWN); and wildlife
habitat (WILD). Implementation of the proposed Project may impact beneficial uses of
waters of the State, including but not limited to wildlife habitat and preservation of rare
and endangered species in Area 4.

As directed by 14 CCR 815096, the Water Board is a Responsible Agency under the
California Environmental Quality Act (CEQA) that must determine the adequacy of a
final EIR or negative declaration. Our January and June 2010 comments raised serious
concerns about the adequacy of environmental analysis in the programmatic DEIR and
FEIR, respectively; these concerns were not addressed in the subsequent Recirculated
Draft EIR (RDEIR, August 2014) or Recirculated Final EIR (RFEIR, January 2015). The
Checklist raises the following new concerns related to indirect, direct, and cumulative
impacts to water quality and beneficial uses:

e Potential impacts to waters of the State are based on out-of-date delineations;

e Potential impacts to rare and endangered species (special status species) habitat
are based on out-of-date surveys and fail to consider more recent science,
especially regarding potential habitat for federally listed salt marsh harvest
mouse;

e The Project will likely require the development of a Habitat Conservation Plan in
consultation with the U.S. Fish and Wildlife Service;

e The potential for indirect and cumulative impacts to species habitat is increased
by the current project footprint;

e The Checklist fails to consider the potentially significant direct, indirect, and
cumulative impacts of the Project on existing and potential water quality and
beneficial uses in Area 4 and the adjacent landscape, based on the most recent
scientific guidance on bayland habitats and enhancement opportunities; and

e The assessment of impacts in the Checklist fails to adequately address
cumulative impacts from proposed Project activities on local and regional flood
risks, which are likely to be exacerbated by climate change.

In addition, the City failed to follow proper CEQA procedures by not notifying the Water
Board of the availability of the Checklist, and by using the Checklist as a substitute for a
tiered project-level Supplemental EIR (see Comment 7 below). In sum, the Water
Board finds the Checklist to be inadequate, and requests that the City develop a
Supplemental EIR (SEIR) to address potentially significant impacts to resources
under the Water Board’s jurisdiction.
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Comment 1. In assessing potentially significant impacts to jurisdictional waters
and special status species, the Checklist relies on out-of-date delineations and
protocol-level surveys.

The CEQA Checklist (Checklist) relies on a wetland delineation that was verified by the
U.S. Army Corps of Engineers (Corps) in 2007 (Corps File # 2006-400075S), as is
acknowledged on page 26 of the Newark Area 4 Biological Resources Report
(Biological Report) (H.T. Harvey & Associates, July 25, 2019). That verified delineation
expired in 2012. Since that time, there has not been a formal delineation of the extent of
jurisdictional waters of the U.S. or jurisdictional waters of the State in Area 4. The
discussion of impacts to wetlands is, therefore, based on a delineation that was verified
in 2007. Text on page 21 of the Biological Report states:

Waters of the U.S./State. Based on our 2018-19 background review and
reconnaissance-level site visits, we determined that there has been no change
to the extent and boundaries of waters of the U.S./State in the study area since
the 2009 Biological Resources Report was prepared or since the 2015 RFEIR
was certified.

While the Biological Report acknowledges that approximately 253 acres of jurisdictional
waters may be present in Area 4, it does not acknowledge that the last Corps-verified
delineation was made in 2007, and that both the 2009 Biological Resources Report and
the 2015 Recirculated Final Environmental Impact Report (RFEIR) relied on the 2007
verified delineation. In addition, the Biological Resources report does not provide a
detailed description of the methodology used to perform the “reconnaissance-level site
visits”. Without this information, it is difficult for independent parties including the Water
Board to assess the sufficiency of those site visits to support the conclusions presented
in the Biological Report with respect to the current extent of jurisdictional waters.

Therefore, the conclusions related to impacts to wetlands and other jurisdictional waters
in the Checklist are based predominantly on an out-of-date delineation. This is
especially troubling since the development boundaries of the proposed Project appear
to go to great lengths to conform precisely to the boundaries of wetlands delineated
over ten years ago. In light of the significant acreage of potential jurisdictional waters in
Area 4, a new wetland delineation should be performed. The current reliance on out-of-
date data to support the conclusions in the Checklist is inappropriate and inadequate.

In addition, the discussion of impacts to special status species is based for the most
part on protocol-level surveys conducted in 2008. The Biological Report acknowledges
that protocol-level surveys for special status species have not been conducted in over a
decade. Therefore, the conclusions related to impacts on special-status species (e.qg.,
salt marsh harvest mouse [SHMH], California black rail [CBR], California ridgeways rail
[CRR], and burrowing owls [BUOW]) in the Checklist are based predominantly on
out-of-date protocol level surveys. In the more than ten years since protocol-level
surveys for SMHM were conducted at Area 4, research has demonstrated that SMHM
occupy a far broader range of habitats, including upland grasslands and diked/seasonal
wetlands (including seasonal fresh, brackish, and saline wetlands) than previously
thought (see Barthman-Thompson 2017, Smith and Kelt 2019, and related publications
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from CDFW, USGS, and UC Davis researchers). Figure 6 in the Biological Resources
report incorrectly limits potential SMHM habitat in Area 4 primarily to areas mapped as
aguatic, diked salt marsh, and brackish marsh around the former Pintail Duck Club (see
Figure 3 for habitat mapping), and fails to consider potential SMHM habitat elsewhere
on the site, especially in the mosaic of uplands and seasonal saline/brackish marsh that
dominates the southern portion of Area 4.

In light of the potential presence of several special-status species in the proposed
development footprint of Area 4, new protocol-level surveys should be performed and
used as the basis for impact assessment in a Supplemental EIR. The Checklist’s
reliance on out-of-date surveys to support its conclusions is inadequate.

Comment 2. If the proposed Project can be implemented in a manner that avoids
impacts to waters of the U.S., the City must prepare a Habitat Conservation Plan
in coordination with the U.S. Fish and Wildlife Service.

Prior development proposals in Area 4 would have directly impacted waters of the U.S.
In response to these proposed impacts, the Corps would have initiated consultation with
the U.S. Fish and Wildlife Service (USFWS), pursuant to Section 7 of the Endangered
Species Act. If the Sanctuary West Residential Project can be implemented without
impacting waters of the U.S, the City of Newark must initiate consultation with USFWS
pursuant to Section 10 of the Endangered Species Act. Consultation under Section 10
of the Endangered Species Act will develop a Habitat Conservation Plan (HCP) for the
federally listed species that may be impacted by Project implementation. Development
of an HCP pursuant to Section 10 of the Endangered Species Act is a much more
complicated and lengthy process than Section 7 consultation. The Checklist should
have discussed this change in USFWS consultation for the proposed Project.

The HCP will constitute a federal license for an activity that may result in a discharge to
waters of the U.S. since the HCP will permit implementation of the Project that will result
in a discharge of runoff during the construction and post-construction phases of Project
implementation. Accordingly, the Project is subject to Section 401 of the Clean
Water Act thereby requiring water quality certification from us (CWA 8401(a)(1)
and 33 USC1341(a)(1)). Discharges may impact habitat by carrying contaminants into
waters of the State or by altering the salinity and other characteristics of wetland
habitats to an extent that compromises habitat suitability for SMHM, CRR, and/or other
special-status species. Although the Checklist refers to treatment of stormwater runoff
during construction and post-construction periods, the Checklist does not provide
sufficient detail related to proposed treatment measures to allow an adequate
assessment of the ability of those treatment measures to sustain habitat values for
special-status species. In addition, the Checklist does not mention the need to track
contaminant levels, salinity levels, and other relevant water quality characteristics in the
wetlands in Area 4 that provide habitat for SMHM and CRR. A supplemental EIR should
include discussion of the HCP process and provide sufficient detail to assess the
potential impacts of stormwater on the water quality and beneficial uses of undeveloped
wetlands in Area 4.
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Comment 3. The current Project proposal represents a change in the type of
impacts on wetlands and other jurisdictional waters in Area 4 that would result in
a potentially significant impact on beneficial uses of Area 4.

Previous CEQA documents for proposed development in Area 4 anticipated that about
85 acres of fill would be placed in jurisdictional waters. Portions of Area 4 that were not
included in the development footprint included a mixture of wetlands and uplands.
Mitigation proposed in prior CEQA documents included converting some unimpacted
uplands to wetlands as part of the proposed compensatory mitigation for impacts on
jurisdictional waters.

The Checklist claims that the current development footprint would avoid all jurisdictional
waters in Area 4. As is noted in Comment 1, above, the current extent of jurisdictional
waters in Area 4 has not been verified by the Corps or us, so it has not been
established that the development footprint proposed in the Checklist would actually
have no direct impacts on jurisdictional waters of the U.S. or state.

Although the development footprint proposed in the Checklist avoids placing direct fill in
wetlands (as delineated in 2007), the preserved area will consist almost entirely of
wetlands and other waters. The relative absence of uplands and transitional habitats in
the preserved portions of Area 4 would compromise the habitat value of the preserved
area since wetland habitat values are highest when they are a constituent of a mosaic
of wetlands, seasonally flooded lowlands, and uplands. For example, species that
spend much of their lifecycle in wetlands rely on adjacent uplands as refuge from high
tide events and ponding associated with precipitation. This is well-illustrated by recent
research on SMHM by scientists at UC Davis and CDFW, which indicates that SMHM
utilize a far broader suite of habitats — including diked and seasonal fresh and brackish
wetlands — than previously understood, and that utilization, survival, and reproduction in
these habitats is increased when SMHM have access to adjacent upland areas that can
provide refugia from flooding, preferred food items, and preferred vegetation structure
(Barthman-Thompson 2017, Smith and Kelt 2019).

Without a mosaic of uplands interspersed with wetlands, the only high water refugia in
preserved portions of Area 4 would consist of the steep-sided perimeter levees and
created transition zones between the grade of the preserved wetlands and the imported
fill placed below the development footprint. Reducing high water refugia to levees and
the transition zone to imported fill will increase opportunities for predation of listed
species seeking refuge from high water on the levees and transition zones.

The creation of a development footprint that avoids all known jurisdictional waters in
2007 has resulted in preserved wetlands that are surrounded on multiple sides by the
proposed development areas. The unusual shape of the proposed development
footprint results in a much longer interface between developed areas and preserved
wetlands. The prior CEQA documents acknowledged that development adjacent to
preserved habitat would impact habitat values:

e Indirect effects of development could include an increase in nonnative and urban-
adapted native species, and an increase in domestic animals such as cats and
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dogs, that could prey on more sensitive native species in the on-site conservation
areas.

e Populations of nonnative mammals, such as house mice (Mus musculus), black
rats (Rattus rattus), and Norway rats (Rattus norvegicus), as well as
urban-adaptive natives, such as the raccoon (Procyon lotor) are likely to
increase in the Project vicinity following development. These species may
compete with or prey upon salt marsh harvest mice, salt marsh wandering
shrews, and other marsh wildlife.

¢ Noise levels and nighttime lighting associated with the residential development
may discourage wildlife including special-status species from using habitat
adjacent to the development footprint.

e Development may fragment habitat for species, resulting in genetic isolation of
breeding populations of special status species or insufficient foraging habitat to
sustain local populations.

Since the length of the wetland-development interface has been significantly increased
by the proposed Project, the Checklist should have assessed the magnitude of
increased indirect impacts to habitat.

In an attempt to discount the impacts of development on adjacent habitats, text on page
30 of the Biological Report notes that CBR have been documented nesting and foraging
near the Alviso Marina County Park, and asserts that impacts from park users would be
commensurate with impacts from residents adjacent to habitat for special status
species. Park users are only present during daylight hours, do not require nighttime
lighting, and do not bring domestic cats with them to the park. Residential developments
are in use 24 hours per day, seven days a week. The analogy between park users and
full-time residents is flawed and should not be included in the Checklist to justify an
adequate assessment of the significance of indirect impacts of residential development
on the Beneficial Uses of wildlife habitat and the preservation of rare and endangered
species.

In addition, the mitigation measures offered for those impacts appear to be largely
speculative, and the CEQA documents provide no documentation related to any studies
that might have demonstrated the effectiveness of such measures on preserving habitat
value in preserved wetlands or providing adequate safeguards to protect special status
species.

e MM BIO-4.5A. This measure states that any onsite mitigation habitat for BUOW
should consist of at least 50 percent uplands, to provide adequate habitat for the
ground squirrels and other burrowing animals upon which BUOW depend for
habitat. This would be impossible with the development footprint proposed for the
Sanctuary West Residential Project.

¢ MM BIO-4.7. This measure requires the development of a predator management
program (e.g. no outdoor pet feeding, no outdoor cats, outdoor dogs must be on
leash, containment of food wastes) and education of residents. No assessment
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of the effectiveness or feasibility of these measures at other residential
developments adjacent to habitat is provided.

e MM BIO-8.4 proposes to protect SMHM habitat within 100 feet of the
development envelope by the future development of a habitat mitigation and
monitoring plan. The mitigation measure provides no justification for limiting
impacts to areas within 100 feet of the development envelope (dogs and cats
may easily travel more than 100 feet into SHMH habitat) and lacks sufficient
detail, including performance standards, to assess its likely effectiveness. The
proposed mitigation also lacks any discussion of controls measures to mitigate
increased numbers of non-native mammals, such as house mice, black rats, and
Norway rats, as well as urban-adaptive natives such as the raccoon.

e MM BIO-9.2 proposes to protect species in preserved marshes by placing signs
along levees and the slough that describe the ecological value of the wetland
areas and instruct to people to stay out of sensitive habitats and keep dogs on
leashes. The measure does not reference any studies of the effectiveness or
feasibility of such signage in protecting species habitat.

e MM BIO-10.1 asserts that only birds using habitat within 300 feet of the
development envelope will be impacted by the adjacent development. The
mitigation measure provides no justification for limiting impacts to areas within
300 feet of the development envelope. The future development of a mitigation
plan for impacts on birds using wetlands is required. But the requirement for the
development of a future mitigation plan lacks sufficient detail, including
performance standards, to assess its likely effectiveness.

The City should produce a Supplemental EIR that (1) addresses the potentially
significant impacts to beneficial uses in Area 4 (including RARE and WILD) from the
loss of upland habitats and flood refugia within the preserved wetland mosaic in Area 4,
(2) addresses the potentially significant impacts to beneficial uses in Area 4 (including
RARE and WILD) from the substantial increase in the length of the proposed interface
between preserved wetlands and developed areas, and (3) proposes mitigation
measures that have been documented to be effective in preserving habitat values
adjacent to development. The significantly increased length of the interface, including
some preserved areas that will be bordered on three or four sides by development,
should be addressed as essentially a new significant impact to preserved habitat at
Area 4.

Comment 4. The Checklist fails to address potential contamination of the
preserved wetlands from imported fill dirt.

The Project proposes to import significant amounts of fill in the development footprint to
raise building pads out of the 100-year floodplain. The ground surface of the
development footprint will transition to the elevation of the preserved wetlands at a
slope of no greater than 2:1 (horizontal:vertical). Runoff flowing over the transition zone
and into the preserved wetlands may carry some of the fill dirt and any associated
contaminants into the wetlands. Therefore, any soil imported to the Project site for use
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in the transition zones must be tested to confirm that it does not contain any
constituents at concentrations that could impair species present in the preserved
wetlands.

Soil imported to create the transition zones should be reviewed in conformance with
contaminant screening criteria for wetland surface material presented in the Beneficial
Reuse of Dredged Materials: Sediment Screening and Testing Guidelines. Draft staff
report (Water Board, May 2000). Imported soil that meets the wetland surface material
criteria is considered chemically suitable to come in contact with wetland flora and
fauna. The City of Newark should develop a protocol for screening and managing
imported fill soil to ensure that only soils that meet the wetlands surface material
requirements are placed in the transition zones.

Comment 5. The Checklist fails to consider the most recent regional planning
guidance, including the 2015 Baylands Ecosystem Habitat Goals Science Update
and the 2019 San Francisco Bay Shoreline Adaptation Atlas, when assessing
potentially significant impacts to existing and potential water quality and
beneficial uses.

In the Water Board’s January 12, 2010, comment letter on the Draft Environmental
Impact Report for the Newark Areas 3 and 4 Specific Plan (SCH No.: 200705205), we
noted the significance of the tidal marsh/upland transition zone in Area 4:

The San Francisco Bay Area Wetlands Ecosystem Habitat Goals Project
recommended that the tidal marsh/upland transition zone of Area 4 be
protected and enhanced, including the tidal marsh/upland transition at the upper
end of Mowry Slough and in the area of the Pintail Duck Club (all located in
Area 4). In addition, the Don Edwards San Francisco Bay National Wildlife
Refuge (Refuge) has expressed strong interest in acquiring Area 4, because of
its significance as habitat for endangered species and location adjacent to the
Refuge, and the Bay Conservation and Development Commission (BCDC) has
expressed interest in restoring the diked historic baylands in Area 4 to tidal
action and enhancing the wildlife values of the onsite wetlands.

Since 2010, subsequent studies of baylands ecosystems in San Francisco Bay have
reinforced and elaborated upon the importance of preserving the unique landscape
characteristics in Area 4, including but not limited to upland-wetland transition zones,
due to their existing habitat values and functions as well as their potential to support
local and regional resilience to the impacts of climate change and sea level rise. The
conclusions of those studies are summarized in the 2015 Baylands Ecosystem Habitat
Goals Science Update?® (2015 Baylands Goals, Goals Project 2015) and the 2019 San
Francisco Bay Shoreline Adaptation Atlas* (Adaptation Atlas, SFEI 2019). Both of these
guidance documents (a) were developed via collaborative processes that included
representatives from resource and regulatory agencies including the Water Board,

3 Online at https://baylandsgoals.org/wp-content/uploads/2019/06/Baylands-Complete-Report.pdf

4 Online at
https://www.sfei.org/sites/default/files/biblio_files/SFEI%20SF%20Bay%20Shoreline%20Adaptation%20A
tlas%20April%202019 highres.pdf
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regional planning and transportation agencies, and a broad range of other stakeholders
and (b) are being used by these same stakeholders to make local and regional
decisions about the future configuration of the SF Bay shoreline. The Water Board is in
the process of preparing a Basin Plan amendment that will integrate guidance from the
2015 Baylands Goals and 2019 Adaptation Atlas into an updated suite of policies,
regulations, and permitting requirements related to estuarine wetlands and climate
change. Neither document was available to the public when the RFEIR was circulated in
2015. In determining the need for additional review of impacts associated with the
proposed Project, the Checklist fails to adequately consider and integrate the science
and recommendations presented in these documents.

The 2015 Baylands Goals highlights how water quality and beneficial uses of tidal
wetlands and nearshore waters are most effectively protected where there is landscape-
scale connectivity between subtidal (open water), intertidal (marsh and mudflat), and
supratidal (upland) habitats. The report especially emphasizes the importance of
upland-wetland transition zones in supporting existing beneficial uses, as well as
providing space for the future sea level rise-driven movement of tidal wetlands (and
their associated beneficial uses) upslope. The 2015 Baylands Goals describes the
following ecosystem services provided by transition zones; services that directly support
beneficial uses of wetlands and waters of the State in the region are bolded (Figure 1):

e Buffering for the landward effects of tidal processes and the bayward
effects of fluvial and terrestrial processes, which helps control
pollution, biological invasions, and erosion

¢ Flood protection where channels, floodplains, and floodwater storage areas
exist

e Sea-level rise migration space for the baylands, especially for tidal marsh
and the tidal reaches of rivers and streams

e Nutrient processing in transition zone wetlands

e Groundwater recharge during floods in riverine floodplains and
stormwater retention basins that are part of the transition zone

e Support of diverse native wildlife (including fish) through the provision of

0 Habitat for transition zone species, including important
pollinators for marsh plants and invertebrate prey for marsh
fauna

Refuge from predators and physical stressors like high water
Foraging areas

Movement corridors along the shore or up into watersheds
(especially important for allowing certain species to find the right
salinity in variable conditions)

o0 Landscape complexity by increasing the number of habitats and
combinations of adjacent habitats
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o A wide range of conditions that promote the physiological,
behavioral, and other adaptations necessary for population
persistence

e Cultural amenities, including recreation and educational activities
e Carbon sequestration

TRANSITION ZONE SERVICES BY SUBZONE (52)

«———5 5Z4: SLR Accommodation—Groundwater recharge, cultural support, carbon sequestration

s > 5Z3: Flood Control—Groundwater recharge, buffering,
SLR accommeodation, carbon sequestration

<> SZ2: Wildlife Refuge—Cultural support, evolutionary adaptation, buffering
«—— SZ1: Evolutionary Adaptation—Nutrient processing, buffering, carbon sequestration

Upland High Marsh Plain
Marsh Marsh Mudflat Subtidal

L1 L )

| |
Bluff-Cliff Riverine Barrier Beach

Hillslope—Alluvial Fan
: Natural Salt Pond
Valley-Plain Artificial Levee

Figure 1. A conceptual diagram of a “complete” tidal wetland system, showing how different portions of the estuarine-
terrestrial transition zone provide different ecosystem services. (Image: Goals Project 2015)

Though Area 4 is primarily a non-tidal system, its habitat characteristics and
hydrologic and landscape connectivity to tidal wetlands and waters along the Mowry
Slough system indicate that it is already providing many of these services in support
of water quality and beneficial uses in the slough and adjacent waters of the State.
Impacts to terrestrial and transition zone habitats in Area 4, including filling to
support development, would therefore negatively impact water quality and beneficial
uses in Mowry Slough and adjacent waters of the State.

The potential significance of these impacts is underscored by recent analysis performed
by SFEI to produce the 2019 Adaptation Atlas. The Atlas uses a rigorous science-based
framework to identify where along the SF Bay shoreline natural and nature-based
measures can enhance existing and future beneficial uses and provide long-term
resilience to the impacts of climate change and rising sea levels. One of the key
measures highlighted by the Atlas is protecting and preparing space for the future SLR-
driven upslope migration/transgression of tidal wetland habitats. As demonstrated in the
2015 Baylands Goals and multiple modeling efforts (e.g. Stralberg et. al 2011, Swanson



Mr. Arturo Interiano -11 - October 1, 2019

et al. 2013, Schile et al. 2014), without adequate suspended sediment and space to
move upslope, tidal wetlands in SF Bay will largely be “squeezed” between rising sea
levels on their bayward edge, and a largely urban landscape on their landward end.
This is especially true of South San Francisco Bay in the vicinity of the Project, which
has lost almost all of its formerly extensive transition zones due to development.

The following figures are based on those presented in the 2019 Adaptation Atlas, and
provide a focused look at opportunities for tidal wetland restoration and migration space
preparation in Area 4 and the broader Mowry Slough region. Consistent with the Atlas,
the maps display the Mowry “Operational Landscape Unit” or OLU. OLUs are a practical
way to manage the physical and jurisdictional complexity of the Bay shoreline in support
of climate change adaptation: they cross traditional jurisdictional boundaries of cities
and counties, but adhere to the boundaries of natural processes like tides, waves, and
sediment movement. OLUs address the portion of a region’s land area that is potentially
vulnerable to future sea level rise, and include areas along and adjacent to the shore
that can support geographically specific and science-based sea level rise adaptation
strategies.

Figure 2 overlays the boundaries of Sub-Areas B, C, and D of Area 4 over the portions
of Area 4 with elevations and characteristics suitable to support tidal wetlands (green)
and transition zone habitats (orange). Uniquely for this region of the Bay, all three Sub-
Areas have the potential to support landscape connectivity between tidal wetland and
transition zone habitats. The unique nature of these characteristics is underscored when
looking at the Mowry OLU as a whole. Figure 3 demonstrates how, outside of the active
Cargill salt production ponds and already-protected Warm Springs Unit of Don Edwards
National Wildlife Refuge, proposed areas of development within Area 4 represent some
of the best opportunities to restore functional estuarine-terrestrial gradients within the
entire OLU. Since the Mowry OLU contains 10% of the lands around the entire Bay that
are suitable for the long-term migration of tidal wetlands, Sub-Areas B, C, and D
represent not just significant opportunities to protect and enhance beneficial uses within
the OLU, but within the entire South Bay.



Sub Area D
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Figure 2. Sub-areas planned for residential and golf course development in Sanctuary West Area 4, overlaid with
selected opportunities for nature-based adaptation measures from the SF Bay Shoreline Adaptation Atlas.
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Figure 3. Sanctuary West Area 4 is located within the Mowry Operational Landscape Unit (OLU). Planned
development areas are shown here in the context of the OLU, along with selected opportunities for nature-based
adaptation measures from the SF Bay Shoreline Adaptation Atlas.

As a responsible agency under CEQA, the Water Board is required to consider not only
how a project may impact existing beneficial uses of wetlands and waters, but also
potential beneficial uses of wetlands and waters. The Checklist fails to consider the
most recent science and guidance presented in the 2015 Baylands Goals and 2019
Adaptation Atlas, and therefore does not adequately address potentially significant
impacts to existing and potential water quality and beneficial uses in Area 4, adjacent
habitats in Mowry Slough, and the broader baylands landscape around the site. We
request that the City include this analysis in a Supplemental EIR.

Comment 6. The Checklist does not adequately address the cumulative impacts
of the proposed Project on local and regional flood risks, which are likely to be
exacerbated by climate change.

A technical memo provided in support of the Checklist’s findings with regard to water
quality and hydrology (Schaaf and Wheeler 2019) addresses the Project’s consistency
with the 2018 State of California Sea-Level Rise Guidance developed by the Ocean
Protection Council (OPC) with support from the OPC’s Science Advisory Team (SAT).
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The memo suggests that a “low risk aversion” approach to Project design and initial
construction is appropriate based on “proposed setbacks to developed neighborhoods
within Area 4 and the amount of remaining open space” outside the Project’s developed
footprint. This approach results in a proposed minimum building pad elevation of +15 ft
NAVD, based on anticipated sea level rise (SLR) of 1.9 ft by 2070 (the Project’s
proposed 50-year lifespan) under a high-emissions (RCP 8.5) scenario on top of the
proposed FEMA BFE of +13 ft NAVD. The memo does not indicate how setbacks and
open space would contribute to flood protection, as the proposed Project (a) does not
include any improvements to the non-FEMA-certified levees that surround Area 4 and
(b) fills roughly one third of Area 4, significantly reducing the accommodation space for
tidal and fluvial floodwaters that otherwise is provided by leaving the site’s existing
topography untouched. This loss of flood accommodation space could increase not only
local flood risks, but regional flood risks due to the networked nature of flood
vulnerabilities along the San Francisco Bay shoreline (Wang et al. 2018).

We disagree with the conclusion that placing 469 units of housing in partially subsided,
flood-prone formerly tidal baylands is a planning scenario that calls for a low risk
aversion approach to flood protection. It should go without saying that given the limited
ingress and egress to the proposed development, flooding of developed areas would
put considerable lives at risk. Flooding of the proposed Project would also expose Bay
waters and sensitive habitats throughout the Mowry Slough complex (including tidal
wetlands, flats, and open waters that support listed species) to potentially significant
impacts from contamination and exposure from the release of household chemicals,
including petroleum products, pesticides, herbicides, and other priority contaminants
regulated under the Water Board’s Basin Plan.

These impacts to water quality would be exacerbated further if the loss of flood
accommodation space in Area 4 increased the risk of flooding nearby industrial and
commercial areas that drain to the Alameda County Water Conservation and Flood
Control District's (ACWCFCD) Lines B, D, and N. We understand from Refuge staff that
wet winters (such as the one of 2016-2017) can trigger flooding of Area 4, partially from
ponding from local rainfall but also potentially from failure of local flood control
infrastructure such as levees and tidegates (C. Barr, personal communication). It’s likely
that Area 4 provides important flood accommodation space for the region’s stormwater
drainage system, and that filling much of Area 4 could result in potentially significant
cumulative impacts to local and regional flood risks. Climate change is likely to increase
local flood risks in two ways: (1) by increasing local tailwater elevations through sea
level rise, raising the elevation threshold at which infrastructure will drain, and (2)
increasing the intensity and severity of storm events that must drain through
infrastructure designed to handle historic events (Swain et al. 2018, Polade et al. 2017).
This creates another mechanism through which the Project may generate significant
and cumulative impacts to local and regional flood risks.

The Checklist fails to adequately address these concerns. We request that the City
include in a Supplemental EIR consideration how the loss of flood accommodation
space within Area 4 could affect fluvial, tidal, and combined fluvial + tidal flood risks both
within the Project site and its broader region of hydrologic influence, under existing
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conditions and consistent with the “high risk aversion” approach consistent with the
2018 State of California Sea-Level Rise Guidance to Project design.

Comment 7. By not providing the Water Board with adequate notice of the
Checklist, and by developing the Checklist instead of preparing a Supplemental
EIR, the City failed to follow proper procedures under CEQA.

When the City released the Checklist on September 11, 2019 and notified some
members of the public of the availability of the document for review, it selected an
arbitrary 20-day review period. The City failed to notify all of the state and/or local
Responsible and/or Trustee agencies who have previously commented on inadequate
impact assessments in the original DEIR and the FREIR, including the Water Board.
This approach has denied the Water Board, our partner resource and regulatory
agencies, and the public adequate opportunity to evaluate the new information
presented in the Checklist and its supporting documentation. The City appears to have
based their decision to consider only a 20-day review period on the assertion in the
Checklist that the Project would not require permits from the Water Board. Decisions
about Water Board jurisdiction and permits are made by the Water Board, not the City;
as documented in the comments above, we believe the proposed Project would require
a Water Quality Certification under Section 401 of the Clean Water Act and/or Waste
Discharge Requirements under the Porter-Cologne Water Quality Control Act. We
therefore request that the City re-circulate the Checklist with a standard 45-day
comment period to allow Water Board staff adequate time to review the Checklist and
its supporting studies, and follow up with a properly notified and circulated
Supplemental EIR.

Page S-10 of the FREIR states:

“Because the analysis [in the FREIR] is at a programmatic level for Area 4, it is
likely that CEQA will require tiering from this EIR to prepare project-level
analysis [emphasis added] prior to approving a tentative map for residential
development or a use permit for a golf course or other recreational activity in
Area 4."

The City asserts that the Checklist may serve as tiered project-level analysis under
CEQA based on language in the CEQA Guidelines (14 CCR 815168(c)(4)) that states:

“where the later activities involve site-specific operations [emphasis added],
the agency should use a written checklist...to document the evaluation of the site
and the activity to determine whether the environmental effects of the operation
were within the scope of the program EIR.”

The proposed Project described in the Checklist encompasses much more than site-
specific operations; it is instead a specific development project that falls under the
auspices of 14 CCR 815168(c)(1), which requires tiered project-level analysis in the
form of an Initial Study (which would be circulated to responsible agencies including but
not limited to the Water Board) leading to an EIR or Negative Declaration. Given the
Water Board’s concerns about the proposed Project’s potentially significant direct,
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indirect, and cumulative impacts to water quality and beneficial uses (Comments 1-6),
we request that the City develop and circulate a Supplemental EIR that adequately
assesses these impacts and proposes appropriate alternatives and mitigations that
would reduce impacts to a less than significant level.

Thank you for your consideration, and please contact Brian Wines at
brian.wines@waterboards.ca.gov or 510-622-5680 with any questions.

Sincerely,

Xavier Fernandez, Chief
Planning and TMDL Division

cc:
California Department of Fish and Wildlife:
Marcia Grefsrud, marcia.grefsrud@wildlife.ca.gov
Laureen Barthman-Thompson, laureen.thompson@wildlife.ca.gov
Bay Conservation and Development Commission:
Brad McCrea, brad.mccrea@bcdc.ca.gov
Jessica Fain, jessica.fain@bcdc.ca.qgov
Bay Area Air Quality Management District:
Gregory Nudd, gnudd@baagmd.gov
Henry Hilken, hhilkken@baagmd.gov
Josephine Fong, j[fong@baagmd.gov
U.S. Army Corps of Engineers:
Katerina Galactos, katerina.galactos@usace.army.mil
Gregory Brown, gregory.g.brown@usace.army.mil
U.S. Fish and Wildlife Service, Bay Delta Fish & Wildlife Office:
Kim Squires, kim_squires@fws.gov
Don Edwards San Francisco Bay National Wildlife Refuge:
Anne Morkill, anne_morkill@fws.gov
Chris Barr, chris_barr@fws.gov
City of Newark:
Sofia Mangalam, sofia.mangalam@newark.org
Citizens Committee to Complete the Refuge:
Carin High, cccrrefuge@gmail.com
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