APPENDIX B

Comments on the Notice of Preparation
and Responses




This page intentionally
left blank.



APPENDIX B

NOTICE OF PREPARATION COMMENT LETTERS

Appendix B includes comment letters received during the Notice of Preparation (NOP) of an
Environmental Impact Report (EIR) comment period. Comment letters are organized
chronologically.

Letters were received from the following agencies and individuals:

« Native American Heritage Commission (NAHC); October 6, 2021.
+ California Department of Fish and Wildlife (CDFW); November 1, 2021.
« Leadership Counsel for Justice & Accountability; Undated.
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%m Garin Nemiom, Gorenx

NATIVE AMERICAN HERITAGE COMMISSION

October &, 2021

Re: 2021100002, Vierra Dairy Expansion Project, Merced County
Dear Ms. Ho:

The Notive Amesricon Heritage Commission [NAHC] has raceived the Nofice of Preporafion
(NOP). Draft Environmental impact Report (DEIR) or Early Consultation for the project
referenced above. The Califomic Environmenial Quality Act (CEQA) [Pub. Resources Code
§21000 et seq.). specifically Pubiic Resources Code §21084.1, states that a project that may
couse ¢ substantial adverse change in the significance of a hisiorical resource. s o project that
may have a significant effect on the environment. [Pub. Resources Code § 21084.1; Cal. Code
Regs., 1it.14, §15064.5 (b) (CEQA Guidelines §15064.5 [b)). ¥ there & substanfial evidence, in
ight of the whole record before c leod ogency. that o project may have a significant effect on
the environment, an Environmental iImpoc! Report (EIR) shall be prepared. (Pub. Resources
Code §21080 {d): Col. Code Regs.. fit. 14, § 5064 subd.{a)[1) (CEQA Guidelines §15064 [a}{1}).
In order 10 Getermine whether a project will couse a subsianfial odverse chaonge in the
significance of a historical resource, a lead ogency will need 1o determine whether there are
historical resources within the area of polenticl effect (APE).

CEQA was amended significonily in 2014. Assembly Bll 52 (Gatto, Chopler 532, Statutes of
2014) (AB 52) cmended CEQA fo create a separate caotegory of cultural resources, “fribal
cultural resources™ [Pub. Resources Code §21074) ond provides that o project with an effect
that may couse a substonticl odvernse chonge in the signiiconce of a fribal cultural resource is
a project that may have o significont effect on the environment. (Pub. Resources Code
§21084.2). Public ogencies shall, when feasible, avoid domoging effects 1o any tibal cultural
resource. [Pub. Resources Code §21084.3 (a]). AB 52 applies fo any project for which a nolice
of preparation, a nofice of negative declaration, or a miigoted negative declaration Is filed on
or after July 1, 2015. ¥ your project invoives the adoption of or amendment fo o general plon or
a specific plon, or the designation or proposed designation of open space, on or ofter March 1,
2005, it may olso be subject 1o Senate Bl 18 (Burton. Chapter 905, Statutes of 2004) (S8 18).
Both 58 18 and AB 52 have fribal consultation requirements. If your project s olso subject fo the
federol National Environmental Policy Act (42 US.C. § 4321 ef seq.) (NEPA), the fribal
consultation requirements of Section 106 of the National Historic Preservafion Act of 1964 (154
US.C. 200101, 36 C.F.R. §800 et seq.) may oiso apply.

The NAKC recommends consuliation with Californic Native Americon iribes that are
frodifionally and culturally offilated with the geogrophic area of your proposed project as early
as possible in order to avoid Inadvertent discoveres of Nafive American human remains and
best prolec! ribal cultural resources. Below is o brief summary of porfions of AB 52 and 58 18 os
wel a3 the NANC's recommendations for conducting culhural resources cisessments,

Consult your legal counsel about compliance with AB 52 and 58 18 as well as compliance with
any other applicoble lows.

Poge 1 of §
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AB 52
AB 52 has added to CEQA the additional requirements listed below, clong with many other requirements:

W'fhin founeen (14) doysoldefetrnlnhg thcn an qaplicohm!oro pro’ecﬂsoonple'eordu docuon byo pubic
agency to undertake a project, alead agency shall provide formal nofification to o designated contact of, or
tribal representative of, traditionally and culturally aoffiliated Cafornic Notive American fribes that have
requested nolice, 1o be accomplished by at least one written notfice that includes:

a. A brief description of the project.

b. The lead agency contact information.

¢. Notification that the Calfornia Native American fribe has 30 days fo request consultation. (Pub.
Resources Code §21080.3.1 (d]).

d. A “Cdlifornio Native American tribe” is defined as a Native Americon fribe located in Califomnia that is
on the contac! st maintained by the NAHC for the purposes of Chapter 05 of Statutes of 2004 (SB 18).
(Pub. Resources Code §21073).

begn tho conwltotion pvoom wﬂhln 0 days of rocomng a nquos' for oorwloion Imm a Caiifornia Native
American iribe that is traditionally and culturdlly affiioted with the geographic area of the proposed project.
{Pub. Resources Code §21080.3.1, subds, (d) and (e)) and prior {0 the release of o negative declaration,
mitigated negalive declaration or Environmental Impact Report. (Pub, Resources Code §21080.3.1(bj).
a. For purposes of AB 52, "consuttation shall have the same meaning as provided in Gov. Code §45352.4
|SB 18). (Pub. Resources Code §21080.3.1 {b)).

e: The following fopics of consultation, if a tribe
raquests to dscuss 1hom om mondotovy topk: of conwhabon

a. Alternatives to the project.

b. Recommended mitigation measures.

c. Significant effects, (Pub. Resources Code §21080.3.2 (a)).

4. Discretionary Toplcs of Consultation: The following topics are discretionary topics of consuiation:
a. Type of environmental review necessary.
b. Significance of the tribal cullural resources,
¢. Significance of the project’s impacts on tribal cultural resources.
d. If necessary, project allematives or appropriate measures for preservation or mitigation that the fribe
may recommend 1o the lead agency. (Pub. Resources Code §21080.3.2 (a)).

oxcopﬁom. ony ln!om\oﬂon. hcwdlng but not lmnod to, lho loccﬁon. duauioa onc use ol ibd cultural
resources submitted by a California Native American fribe during the enviionmental review process shall not be
inciuded in the environmental document or otherwise disclosed by the lead agency or any other public agency
1o the public, consistent with Government Code §6254 (1] and §6254.10. Any information submitted by
Califormia Native Amaerican fribe during the consultation or envionmenial review process sholl be published in o
confidential appendix 10 the environmental document uniess the tribe that provided the information consents, in
wrlting, 1o the disclosure of some o all of the information to the publc. (Pub, Resources Code §21082.3 (c){1]).

ument: ¥ a project may have o
slgnlncam h\poci on a bal cunurol nwco the lcod oagency's environmental document shall discuss both of
the folowing:
a. Whether the proposed project has a significant impact on an identified fribal cultural resource.
b. Whether feasible alternatives or mitigation measures, including those measures that may be cgreed
to pursuant to Public Resources Code §21082.3, subdivision (o), avoid or substantiolly lesien the impact on
the identified tribal cuttural resource. (Pub. Resources Code §21082.3 (b)).

Page 201 5
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7. Conclusion of Consultation: Consultation with @ fribe shall be considered concluded when either of the
following occurs:
a. The poarties agree to measures to mitigate or avoid a significant effect, if a significant effect exists. on
a tribal cultural resource; or
b. A partly, acting in good faith and after reasonable effort, concludes that mutual ogreement cannot
be reached. [Pub. Resources Code §21080.3.2 (b)).

" " 2 Any
mlhgaﬂon meosures ogreed upon in tho consultoﬂon conductod pursuonf lo Pubic Reswrces c::de §2|0&.3 2
shall be recommended for inclusion in the environmental document and in an adopled moniforing
and reperting program, if determined to avoid or lessen the impact pursuant to Public Resources Code §21082.3,
subdivision (b), paragraph 2, and shall be fully enforceable. (Pub. Resources Code §21082.3 (g).

9. Required Consideration of Feasible Mitioation: If mitigation measures recommended by the staff of the lead
agency as a result of the consultation process are not included in the environmental document or if there are no
agreed upon mitigation measures at the conclusion of consultation, or if consultation does not occur, ond
substanticl evidence demonsirales thal a project will couse a significant effect to a tribal cultural resource, the
lead agency shall consider feasible mitigation pursuant to Public Rescurces Code §21084.3 (b). [Pub. Resources
Code §21082.3 (e)).

a. Avoldance ond preservation of the resources in place, including, but not limited fo:
I. Planning and construction to avoid the resources and protect the cultural and natural
context.
ii. Planning greenspace, parks, or other open space. to incorporate the resources with culturally
appropriate profection and management criteria.
b. Treating the resource with culturally appropriate dignity, laking into account the tribal cuttural values
and meaning of the resource, including, but not limited to, the following:
I Protecting the cultural character and integrity of the resowrce,
ii. Protecting the traditional use of the resource.
lii. Protecting the confidentiality of the resource.
c. Permanent conservation easements or other interests in real property, with culturally approgpricte
management criteria for the purposes of preserving or utlizing the resources or places.
d. Protecting the resource. |Pub. Resource Code §21084.3 (b)).
e. Please note that a federally recognized California Native American tribe or @ non-lederclly
recognized California Native American fribe thal s on the contact list maintained by the NAHC to protect
a California prehisteric, archaeclogical, cultural, spiritual, or ceremonial plkace may acquire and hold
conservation easements if the conservation easement is voluntarily conveyed. (Civ. Code §815.3 (c)).
f. Please note that it is the policy of the state that Native American remains and associated grave
artifacts shall be repatriated. (Pub. Resources Code §5097.991).

rnpoct Repon may not be conmod nor moy Q mmgo'od nooonvo doclcrohon or a nogaﬂn deciaration be
adopted unless one of the following occurs:
a. The consultation process between the fribes and the lead agency has occumed as provided in Public
Resources Code §21080.3.1 ond §21080.3.2 ond concluded pursuant to Public Resources Code
§21080.3.2.
b. The tibe that requested consultation failed to provide comments to the lead ogency or otherwise
faled lo engage in the consultation process.
c. The lead agency provided nofice of the project 1o the tribe in compliance with Public Resources
Code §21080.3.1 (d) and the fribe falled to request consultation within 30 days. (Pub., Resources Code
§21082.3 (d)).

The NAHC's PowerPoin! presentation fitled, "Tribol Consultation Under AB 52: Requirements and Best Proctices™ may
be found online of: hitp.//nahc co gov/wp-content fuploads/2015/10/ABS52TdbalConsultgtion CQlEPAPDE pdf
Page 3ol 5
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s818

SB 18 applies to local governments and requires local governments fo contact, provide notice 1o, refer plons 1o, and
consult with tribes pricr to the adoption or amendment of a general plan or a specific plan, or the designation of
open space. (Gov. Code §465352.3). Local governments should consult the Govemnor's Office of Planning and
Research's “Iribal Consultation Guidelines,” which can  be found online at:

11 Www (.C v/ 14 ¢ f

Some of SB 18's provisions include:

1. Irbal Consdtation: If alocal govemnment considers o proposal to adopt or amend o general plon or @
specific plan, or to designate open space it is required to conlact the oppropricte tribes identified by the NARC
by requesting a “Tribal Consuliation List." If a tribe, once contacted, requests consuliation the local government
must consult with the fribe on the plan proposal. A tribe has 90 days from the date of receipt of nofificafion to
request consultation unless a shorter limeframe has been agreed fo by the fribe. (Gov. Code §453523

{all2)).
2. No Stgtutory Time Limit on SB 18 Tribal Consultation. There i no statutory fime limit on 58 18 tribal consultation.
3. Confidentiglity: Consstent with the guidelnes developed and adopled by the Olfice of Pianning and
Research pursuant to Gov. Code §45040.2, the city or county shall prolect the confidenticlity of the information
conceming the specific identity, location, character, and use of places, features and objects described in Pubic
Resources Code §5097.9 and §5057.993 that are within the city's or county’s jurisdiction. (Gov. Code §65352.3
{b)).
4, Conclusion of S8 18 Tribal Consultgtion: Consullation should be concluded at the point in which:
a. The partias to the consuitation come to @ mutual agreement conceming the appropricie measures
for preservation or mitigation; or
b. Either the local government or the tribe, acting in good faith and after reasonable effort, concludes
that mutual agreement cannot be reached concerming the appropricte measures of preservation or
mitigation. (Trbal Consultation Guideines, Govemor's Office of Pianning and Research {2005) of p. 18).

Agencies should be aware that neither AB 52 nor SB 18 precludes agencies from initiafing fribal consuliation with
trives that are traditionally and culturally affiicted with their jurisdictions before the fimeframes provided in AB 52 and
S8 18. For thal reason, we urge you to continue fo request Native American Tribal Contact Usts and “Socred Lands
File™ searches from the NAHC. The request forms can be found online at: 1t'p //nabc cogov/iesources/fomms/.

To adequately assess the existence and significance of tribal cultural resources and plan for avoidance. presenvation
in place, or barring both, mifigation of project-related impacts to fribal cultural resources, the NAKC recommends
the following actions:

1. Contact the appropriate regional California Historical Research Information System (CHRIS) Center
(hitp://ohp parks.co.aov/peqe id=1048) for an archaeological records search, The records search wil
determine:

a. [If part or ol of the APE has been previously surveyed for cultural resources.

b. If any known cultural resources have already been recorded on or adjocent 1o the APE

¢. If the probability is low, moderate, or high that cultural resources ore locoted in the APE.
d. If asurvey is required to determine whether previously unrecorded cultural resources ore present.

2. it an archoeologicol inventory survey Is required, the final stage is the preparation of a professional report
detalling the findings and recommendations of the records search and field survey.
a. The final report containing site forms, site significance, and mitigation measures should be submitted
immediately to the planning department. All information regarding site locations, Native Americon
human remains, and assoclated funerary objects should be in o separate confidential oddendum and
not be made avaiable for public disclosure,
b. The final written report should be submitted within 3 months affer work has been completed to the
appropriate regional CHRIS center,

Page 4ol 5
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3. Confoct the NAHC for:

a. A Sacred Lands File search. Remember that tribes do not always record ther sacred sites in the
Socred Lands File, nor are they required to do so. A Sacred Lands Fle search is not @ substitute for
consultation with tribes that are fraditionally and culturally affilated with the geographic area of the
project's APE.

b. A Native American Tribal Consultation List of appropriate tribes for consultation conceming the
project site and to assist in planning for avoidance, preservation in place, or, failing both, mitigation
measures.

4. Remember that the lack of surface evidence of archaeological resources (including fribal cultural resources)
does not preclude ther subsurface existence,

a. Lead ogencies should include in thek mitigation and monitoring reporting program plan provisions for
the identification and evaluation of inadvertently discovered archaeological resources per Cal. Code
Regs.. fi. 14, §15064.5(f) (CEQA Guideines § 15064.5(f)). In areas of identified archoeological sensifivity, o
certified archaeologist and a culturally affiicted Native American with knowledge of cultural resources
should monitor all ground-disturbing activities.

b. Lead agencies should include in their mitigation and monitoring reporting progrom plans provisions
for the disposition of recovered cultural items that are not burial associated in consultation with culturally
afflicted Native Americans.

c. Lead agencies should include in their mitigation and monitoring reporting program plans provisions
for the freaiment and disposition of inadvertently discovered Native Americon human remains. Heaith
and Safety Code §7050.5, Publiic Resources Code §5077.98, and Cal. Code Regs., fit. 14, §15064.5,
subdivisions (d) and (e] (CEQA Guidelines §15064.5, subds. (d) and (e)) address the processes fo be
followed in the event of an inadvertent discovery of any Native American human remains and
associated grave goods in a location other than a dedicated cemetery.

If you have any questions or need odditional information, please contact me at my email cddress:
Koty Sanchez@nahc.ca.goy.

Sincerely,

Katy Sanchez
Associate Environmental Planner

cc: State Clearinghouse

Page 50f 5
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Native American Heritage Commission (NAHC)
October 6, 2021

This letter in response to the Notice of Preparation states that the effects of the proposed project on
historic and cultural resources, including tribal cultural resources, must be evaluated. The letter also
outlines the regulatory environment surrounding impacts to cultural resources. An evaluation of
potential effects on cultural resources and tribal cultural resources associated with the proposed
Vierra Dairy Expansion project is included in Chapter 7, Cultural Resources and Tribal Cultural Resonrces,
of this Draft EIR.
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DocusSign Envelope ID: BFA2DA8F-A303-40F 1-BA6D-351E94472FAD

CALIFORNIA State of California — Natural Resources Agency GAVIN NEWSOM, Governor P o N
e DEPARTMENT OF FISH AND WILDLIFE CHARLTON H. BONHAM, Director
T‘FE Central Region :
1234 East Shaw Avenue
Fresno, California 93710

(559) 243-4005
www.wildlife.ca.gov

November 1, 2021

Tiffany Ho, Planner IlI

County of Merced, Department of Community and Economic Development
2222 M Street

Merced, California 93540

THo@co.merced.ca.us

Subject: Vierra Dairy Expansion Project (Project)
Conditional Use Permit No. CUP20-009
Notice of Preparation (NOP)
State Clearinghouse No. 2021100002

Dear Ms. Ho:

The California Department of Fish and Wildlife (CDFW) received a NOP from the Merced
County Department of Community and Economic Development for the above-referenced
Project pursuant to the California Environmental Quality Act (CEQA) and CEQA
Guidelines."

Thank you for the opportunity to provide comments and recommendations regarding those
activities involved in the Project that may affect California fish and wildlife. Likewise, CDFW
appreciates the opportunity to provide comments regarding those aspects of the Project that
CDFW, by law, may be required to carry out or approve through the exercise of its own
regulatory authority under Fish and Game Code.

CDFW ROLE

CDFW is California’s Trustee Agency for fish and wildlife resources and holds those
resources in trust by statute for all the people of the State (Fish & G. Code, §§ 711.7, subd.
(a) & 1802; Pub. Resources Code, § 21070; CEQA Guidelines § 15386, subd. (a)). CDFW,
in its trustee capacity, has jurisdiction over the conservation, protection, and management
of fish, wildlife, native plants, and habitat necessary for biologically sustainable populations
of those species (/d., § 1802). Similarly, for purposes of CEQA, CDFW is charged by law to
provide, as available, biological expertise during public agency environmental review efforts,

1 CEQA is codified in the California Public Resources Code in section 21000 et seq. The “CEQA
Guidelines” are found in Title 14 of the California Code of Regulations, commencing with section 15000.

Conserving California’s Wildlife Since 1870
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DocuSign Envelope ID: BFA2DA8F-A303-40F 1-BAGD-351E94472FAD

Tiffany Ho, Planner llI

Merced County Department of Community and Economic Development
November 1, 2021

Page 2

focusing specifically on projects and related activities that have the potential to adversely
affect fish and wildlife resources.

CDFW is also submitting comments as a Responsible Agency under CEQA (Pub.
Resources Code, § 21069; CEQA Guidelines, § 15381). CDFW expects that it may need to
exercise regulatory authority as provided by the Fish and Game Code. As proposed, for
example, the Project may be subject to CDFW'’s lake and streambed alteration regulatory
authority (Fish & G. Code, § 1600 et seq.). Likewise, to the extent implementation of the
Project as proposed may result in “take” as defined by State law of any species protected
under the California Endangered Species Act (CESA) (Fish & G. Code, § 2050 et seq.),
related authorization as provided by the Fish and Game Code will be required.

Nesting Birds: CDFW has jurisdiction over actions with potential to result in the
disturbance or destruction of active nest sites or the unauthorized take of birds. Fish and
Game Code sections that protect birds, their eggs and nests include, sections 3503
(regarding unlawful take, possession or needless destruction of the nest or eggs of any
bird), 3503.5 (regarding the take, possession or destruction of any birds-of-prey or their
nests or eggs), and 3513 (regarding unlawful take of any migratory nongame bird).

PROJECT DESCRIPTION SUMMARY
Proponent: Vierra Dairy Farms

Objective: The existing Vierra Dairy and the site of the proposed expansion are located on
approximately 72 acres of a 695-acre site. The Project proposes to modify and expand the
existing dairy to house 4,170 milk cows, 550 dry cows, and 2,397 support stock. The
proposed expansion would represent an increase of 1,520 animals from existing numbers.
The proposed Project would include the construction of supporting buildings and structures
at the existing dairy, including:

o Two freestall barns of approximately 121,500 square feet each and associated
corrals

10,000 square foot hospital milking barn

15,160 square-foot commodity barn addition

195,200 square-foot heifer barn (covering existing corrals)

18,000 square-foot utility shop

Construction of the proposed facilities would result in the conversion of approximately 15
acres of cropland.

Location: The Project site is located at 23160 West Williams Avenue, Hilmar, California.

Timeframe: Unspecified.
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DocuSign Envelope ID: BFA2DA8F-A303-40F1-BA6D-351E94472FAD

Tiffany Ho, Planner llI

Merced County Department of Community and Economic Development
November 1, 2021

Page 3

COMMENTS AND RECOMMENDATIONS

CDFW offers the following comments and recommendations to assist the Merced County
Department of Community and Economic Development in adequately identifying and/or
mitigating the Project’s significant, or potentially significant, direct and indirect impacts on
fish and wildlife (biological) resources. Editorial comments or other suggestions may also
be included to improve the document.

The EIR that will be prepared will determine the likely environmental impacts associated
with the Project. CDFW is concerned regarding potential impacts to special-status species
from the ground disturbance development activities, including but not limited to, the State
threatened Swainson’s hawk (Buteo swainsoni), and the State threatened tricolored
blackbird (Agelaius tricolor).

Swainson’s Hawk (SWHA)

Based on aerial photography, there appear to be potentially suitable nest trees within 0.5
mile of the Project site. The Project as proposed will involve noise, groundwork, and
movement of workers that could affect nests and has the potential to result in nest
abandonment, significantly impacting local nesting SWHA. Without appropriate avoidance
and minimization measures for SWHA, potential significant impacts that may result from
Project activities include nest abandonment and reduced nesting success (loss or reduced
health or vigor of eggs or young) from loss of foraging habitat. Therefore, CDFW
recommends surveys following the survey methods developed by the Swainson’s Hawk
Technical Advisory Committee (SWHA TAC 2000) be conducted by a qualified wildlife
biologist prior to project implementation. CDFW recommends a minimum no disturbance
buffer of 0.5-mile be delineated around active nests until the breeding season has ended or
until a qualified biologist has determined that the birds have fledged and are no longer
reliant upon the nest or parental care for survival. If an active SWHA nest is detected
during surveys and a 0.5-mile buffer is not feasible, consultation with CDFW is warranted to
discuss how to implement the project and avoid take. If take cannot be avoided, take
authorization through the acquisition of an ITP, pursuant to Fish and Game Code section
2081 subdivision (b) is necessary to comply with CESA.

The Project will involve 15 acres of cropland, which include low-growing crops such as oats,
that will be converted to active dairy facilities (Table 1 of the Initial Study). SWHA will
forage in mixed agricultural lands that support irrigated hay crops (e.g., alfalfa), as well as
dryland pasture, grassy ruderal lots, and some irrigated crops. The low-growing crops at the
Project site may provide suitable foraging habitat. CDFW recommends compensation for
the loss of Swainson’s hawk foraging habitat as described in the Staff Report Regarding
Mitigation for Impacts to Swainson's Hawks (CDFG, 1994) to reduce impacts to foraging
habitat to less than significant. The Staff Report recommends that mitigation for habitat loss
occur within a minimum distance of 10 miles from known nest sites. CDFW has the
following recommendations based on the Staff Report:
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DocuSign Envelope ID: BFA2DA8F-A303-40F1-BA6D-351E94472FAD

Tiffany Ho, Planner lll

Merced County Department of Community and Economic Development
November 1, 2021

Page 4

) For projects within 1 mile of an active nest tree, a minimum of one acre of
habitat management (HM) land for each acre of development is advised.

. For projects within 5 miles of an active nest but greater than 1 mile, a minimum
of 0.75 acres of HM land for each acre of development is advised.

) For projects within 10 miles of an active nest tree but greater than 5 miles from
an active nest tree, a minimum of 0.5 acres of HM land for each acre of
development is advised.

Tricolored Blackbird (TRBL)

TRBL are known to nest in alfalfa, wheat, and other low agricultural crop fields. TRBL
aggregate and nest colonially, forming colonies of up to 100,000 nests (Meese et al. 2014).
Approximately 86% of the global population is found in the San Joaquin Valley (Kelsey
2008, Weintraub et al. 2016). Increasingly, TRBL are forming larger colonies that contain
progressively larger proportions of the species’ total population (Kelsey 2008). In 2008, for
example, 55% of the species’ global population nested in only two colonies, which were
located in silage fields (Kelsey 2008). In 2017, approximately 30,000 TRBL were distributed
among only 16 colonies in Merced County (Meese 2017). Nesting can occur
synchronously, with all eggs laid within one week (Orians 1961). For these reasons,
depending on timing, disturbance to nesting colonies can cause abandonment, significantly
impacting TRBL populations (Meese et al. 2014).

As stated above, low-growing crops such as oats are planted in the cropland. Therefore,
TRBL have the potential to nest adjacent to the Project site. Without appropriate avoidance
and minimization measures for TRBL, potential significant impacts include nest and/or
colony abandonment, reduced reproductive success, and reduced health and vigor of eggs
and/or young.

CDFW recommends that construction be timed to avoid the normal bird breeding season
(February 1 through September 15). However, if construction must take place during that
time, CDFW recommends that a qualified wildlife biologist determine if suitable habitat is
present on or adjacent to the Project site. If suitable habitat is present, CDFW recommends
a qualified wildlife biologist conduct surveys for nesting TRBL no more than 10 days prior to
the start of ground-disturbing activities. If an active TRBL nesting colony is found during
pre-activity surveys, CDFW recommends implementation of a minimum 300-foot
no-disturbance buffer around the colony in accordance with CDFW'’s “Staff Guidance
Regarding Avoidance of Impacts to Tricolored Blackbird Breeding Colonies on Agricultural
Fields in 2015” (CDFW 2015). CDFW advises that this buffer remain in place until the
breeding season has ended or until a qualified biologist has determined that nesting has
ceased, the birds have fledged, and are no longer reliant upon the colony or parental care
for survival. It is important to note that TRBL colonies can expand over time. For this
reason, CDFW recommends conducting additional pre-activity surveys within 10 days prior
of Project initiation to reassess the colony’s areal extent. If a TRBL nesting colony is
detected during surveys, consultation with CDFW is warranted to discuss how to implement
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Merced County Department of Community and Economic Development
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the Project and avoid take, or if avoidance is not feasible, to acquire an ITP, pursuant to
Fish and Game Code section 2081 subdivision (b), prior to any ground-disturbing activities.

Nesting birds

CDFW encourages that Project implementation occur during the bird non-nesting season;
however, if ground-disturbing or vegetation-disturbing activities must occur during the
breeding season (February through mid-September), the Project applicant is responsible for
ensuring that implementation of the Project does not result in violation of the Migratory Bird
Treaty Act or relevant Fish and Game Codes as referenced above.

To evaluate Project-related impacts on nesting birds, CDFW recommends that a qualified
wildlife biologist conduct pre-activity surveys for active nests no more than 10 days prior to
the start of ground or vegetation disturbance to maximize the probability that nests that
could potentially be impacted are detected. CDFW also recommends that surveys cover a
sufficient area around the Project site to identify nests and determine their status. A
sufficient area means any area potentially affected by the Project. In addition to direct
impacts (i.e. nest destruction), noise, vibration, and movement of workers or equipment
could also affect nests. Prior to initiation of construction activities, CDFW recommends that
a qualified biologist conduct a survey to establish a behavioral baseline of all identified
nests. Once construction begins, CDFW recommends having a qualified biologist
continuously monitor nests to detect behavioral changes resulting from the Project. If
behavioral changes occur, CDFW recommends halting the work causing that change and
consulting with CDFW for additional avoidance and minimization measures.

If continuous monitoring of identified nests by a qualified wildlife biologist is not feasible,
CDFW recommends a minimum no-disturbance buffer of 250 feet around active nests of
non-listed bird species and a 500-foot no-disturbance buffer around active nests of non-
listed raptors. These buffers are advised to remain in place until the breeding season has
ended or until a qualified biologist has determined that the birds have fledged and are no
longer reliant upon the nest or on-site parental care for survival. Variance from these no-
disturbance buffers is possible when there is compelling biological or ecological reason to
do so, such as when the construction area would be concealed from a nest site by
topography. CDFW recommends that a qualified wildlife biologist advise and support any
variance from these buffers and notify CDFW in advance of implementing a variance.

ENVIRONMENTAL DATA

CEQA requires that information developed in environmental impact reports and negative
declarations be incorporated into a database which may be used to make subsequent or
supplemental environmental determinations (Pub. Resources Code, § 21003, subd. (e)).
Accordingly, please report any special-status species and natural communities detected
during Project surveys to CNDDB. The CNDDB field survey form can be found at the
following link: https://www.wildlife.ca.gov/Data/CNDDB/Submitting-Data. The completed
form can be mailed electronically to CNDDB at the following email address:
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CNDDB@uwildlife.ca.gov. The types of information reported to CNDDB can be found at the
following link: https://www.wildlife.ca.gov/Data/CNDDB/Plants-and-Animals.

FILING FEES

If it is determined that the Project has the potential to impact biological resources, an
assessment of filing fees will be necessary. Fees are payable upon filing of the Notice of
Determination by the Lead Agency and serve to help defray the cost of environmental
review by CDFW. Payment of the fee is required in order for the underlying project
approval to be operative, vested, and final (Cal. Code Regs, tit. 14, § 753.5; Fish & G.
Code, § 711.4; Pub. Resources Code, § 21089).

CDFW appreciates the opportunity to comment on the Project to assist the Merced County
Department of Community and Economic Development in identifying and mitigating the
Project’s impacts on biological resources.

More information on survey and monitoring protocols for sensitive species can be found at
CDFW’s website (https://www.wildlife.ca.gov/Conservation/Survey-Protocols). If you have
any questions, please contact Jim Vang, Environmental Scientist, at the address provided
on this letterhead, by telephone at (559) 580-3203, or by electronic mail at
Jim.Vang@wildlife.ca.gov.

Sincerely,

DocuSigned by:

Ohlee mee

FA83FO9FE08945A...

Julie A. Vance
Regional Manager

Attachment 1
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This letter in response to the Notice of Preparation states CDFW’s role as Trustee Agency for fish
and wildlife resources in the state of California. The letter also submits comments as a Responsible
Agency under CEQA regarding impacts to special-status species from ground disturbance
development activities. An evaluation of potential effects on biological resources associated with the
proposed Vierra Dairy Expansion project is included in Chapter 6, Biolgical Resources, of this Draft
EIR.
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Department of Community and Economic Development
2222 ‘M’ Street, Merced, CA 95340
(209) 385-7654

Comments re: Notice of Preparation of a Draft Environmental Impact Report for the
Vierra Dairy Expansion Project (Conditional Use Permit No. CUP20-009)

Dear Ms. Ho:

We are writing to provide comments on the Notice of Preparation of a Draft Environmental
Impact Report for the Vierra Dairy Expansion Project. Our organization, Leadership Counsel for
Justice & Accountability, works closely with residents of Merced County who are impacted by
the dairy operations and who are concerned about expanded and increased dairy operations and
associated impacts. In Merced County, we partner with residents to further for residents’
priorities, which include addressing air pollution, groundwater contamination, and groundwater
depletion; improving quality of life; and furthering environmental justice. We are providing
comments regarding the proposed Vierra Dairy Expansion project because this proposed
expansion would worsen the existing threats to clean air and water which residents are seeking to
resolve, increase other negative environmental impacts, and continue Merced County’s
unconscionable legacy of disportionately impacting communities of color to environmentally
harmful projects like this one.

We are currently tracking a trend of dairy expansion proposals in Merced County. Vierra Dairy is
one of ten dairies that have applied in recent months for a CUP for massive herd size expansions.
In order for California to meet its climate goals, and for the San Joaquin Valley to come into
attainment pursuant to the Clean Air Act, and for Merced County to comply with California fair
housing law, this pattern cannot continue. The Environmental Impact Report should address the
cumulative impacts of all of the proposed dairy expansions would have on the entire region. An
EIR without an adequate analysis of the cumulative impacts would not be adequate and therefore
we urge the County to include this in their study.

Conditional Use Permit CUP20-009 proposes to expand the existing dairy so that the modified
dairy would house 4,170 milk cows, 550 dry cows, and 2,397 support stock, for a proposed herd
size of 7,117. Since this proposed expansion would increase the dairy’s herd size by 1,520 cows
less than four miles away from the Disadvantaged Community of Hilmar, this project would
disportionately harm protected classes by creating air quality, groundwater, & other severe
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environmental impacts that would threaten the health of residents in the census tracts
surrounding the dairy who are predominantly Latinx and many of whom are immigrants.' The
proposal is also inconsistent with the County’s duties under fair housing and civil rights laws
which prohibit the County from engaging in discriminatory land use practices and from actions
which are inconsistent with its duty to affirmatively further fair housing. See e.g., Gov. Code
§§12900, et seq., 8899.50(a)&(b).

According to CalEnviroScreen, Hilmar’s Socioeconomic Factors ranks in the 61st percentile for
poverty, the 100th percentile for Groundwater Threats, and 48th percentile for sensitive
populations with asthma. The current health impacts residents face in Hilmar are significant and
expansions of any size will directly threaten residents further, both in the communities
surrounding the dairy and regionally across Merced County.

The Vierra Dairy expansion project would bring significant environmental impacts such as:
I.  Air Quality and Odors

The environmental conditions with the dairy’s existing herd size create significant environmental
impacts to air quality, as well as nuisance odors.

Residents of several Merced County communities experience air pollution and odor from dairy
operations such that enjoying outdoor activities is often impossible. Additionally, many
residents cannot open their windows in order to prevent the foul odors from the dairy’s
operations from penetrating their homes. Air pollution, including air pollution from dairy
operations, results in a variety of health impacts including heightened rates of asthma.? Residents
surrounding the Vierra Dairy and in nearby Hilmar are at particular risk of increased air quality
and odor impacts from the proposed expansion from both dairy operations and increased truck
and vehicular traffic. Accordingly, the Environmental Impact Report must fully assess the
potential air quality impacts from the proposed expansion, fully assess potential odor impacts
from the proposed expansion, and fully assess the impacts of all construction and dairy operation
impacts including impacts from manure, enteric emissions, dust, feed, and vehicular traffic.
Additionally, and especially in light of recent and planned dairy expansions in Merced County,
the EIR should fully assess cumulative air and odor impacts in the context of various expansions
and increased impacts. Approving this dairy expansion would further exacerbate existing
impacts and continue to deny residents of their right to a nuisance-free, healthy community with
breathable air.

'See Government Code section 11135 subsection (a)

2 The Merced County Department of Public Health’s 2016 Community Health Assessment indicated that,
at the time of the study, over 26% of Merced County children had been diagnosed with asthma, a rate
much higher than the overall statewide child asthma rate of 15.2%.
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II. Greenhouse Gas Emissions

In addition to the direct, significant impacts to human health caused by air emissions from
Vierra Dairy, the project would worsen the already significant and unmitigated baseline
Greenhouse Gas Emissions from Vierra Dairy.

The 2021 Intergovernmental Panel on Climate Change report presents a sobering warning about
the future habitability of the planet for humans and many other species if greenhouse gas
emissions persist any longer, and methane emissions have a faster, more intense Global Warming
Potential (GWP) than CO2 emissions, meaning that one ton of methane emissions has the GWP
equivalent of between 28 to 32 tons of CO2 emissions.’ In other words, methane emissions cause
extremely significant and quick impacts to the planet and the future of humanity.*

Correctly, the NOP states that the proposed dairy expansion would have significant impacts on
greenhouse gas emissions including methane. Several components of dairy operations contribute
to greenhouse gas emissions, including methane emissions from both enteric emissions and
manure. The EIR must fully assess greenhouse gas emissions from construction and operations,
including from enteric emissions, manure, feed, cropland, pesticide use, vehicular travel,
machine operations, water extraction and other energy usage. Additionally, as noted earlier, the
EIR must include a robust cumulative impacts analysis that assesses greenhouse gas emissions in
the context of several past and pending proposed dairy expansions.

III. Hazards and Nuisance - Insects

Residents across Merced County are concerned with the increased insects that an expansion
would draw to their homes. Our organization heard from many residents that flies from the
various dairies in the county create a significant nuisance in their community. Upon hearing of
the significant number of applicants in Merced County seeking a Conditional Use Permit for
expansion of herd size, many residents were astounded that the County would consider these
expansions given that the existing nuisance and other impacts are already so significant and
unmitigated.

IV.  Hydrology and Water Quality

Residents have also raised concerns about the impacts of this expansion on water quality. The
increase in manure associated with the proposed herd size expansion will further exacerbate the
threat of nitrates seeping into the groundwater that nearby households including Hilmar
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community residents rely on for drinking water. Additionally, as Hilmar water district’s arsenic
levels, along drinking water supplies in other communities, are in exceedance of the public
health goal and continue to rise,” groundwater pumping threatens to exacerbate increased arsenic
contamination and concentration in groundwater.® (continued groundwater overdraft increases
the concentration of this naturally occurring contaminant in residents’ water). The EIR must
assess the water quality impacts associated with all relevant construction activities and dairy
operations including but not limited to wastewater storage in lagoons, land application of
manure, transport of manure offsite, and groundwater pumping. Additionally, the EIR should
assess the cumulative impacts of Vierra Dairy in light of several past and pending proposed dairy
expansions.

In addition to their concerns about groundwater contamination, residents know that an increase
in herd size would mean an increase in groundwater usage on the dairy, posing a significant
threat to drinking water access in their community as groundwater levels continue to drop.

In addition to threatening the Human Right to Water, the project could directly conflict with the
goals of the Turlock Subbasin under the Sustainable Groundwater Management Act (SGMA).
The Turlock Subbasin, where Vierra Dairy is located, is considered a critically overdrafted
Subbasin. SGMA requires local Groundwater Sustainability Agencies (GSAs) to bring water use
into sustainability by 2040, which should include robust water use limitations. Therefore the
increased pumping from the proposed dairy expansion is likely to conflict with the goals and
policies of the local GSAs since the project would significantly increase pumping.

V.  Conclusion:

As mentioned above, a herd size expansion would exacerbate severe impacts to air quality,
groundwater, global warming, and residents’ quality of life in Hilmar, and it would constitute an
egregious act of continued environmental racism in Merced County. As a result, our organization
and residents we partner with urge Merced County to thoroughly evaluate these impacts in the
pending study.

5 Hilmar Water District’s Consumer Confidence Reports (as accessed on the State Water Resources
Control Board’s California Drinking Water Watch Website) report increases in arsenic levels exceeding
the public health goal over the course of the past few years. Arsenic levels were 4.50ug/L in 2018,
4.63ug/L in 2019, and 4.81pg/L in 2020.

€ Ryan Smith, Rosemary Knight & Scott Fendorf, Overpumping leads to California groundwater arsenic
threat Nature News (2018), https://www.nature.com/articles/s41467-018-04475-3 (last visited Oct 28,
2021).
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This letter in response to the Notice of Preparation states that the effects of the proposed project on
air quality, groundwater, global warming, and residents’ quality of life in the area surrounding the
Vierra Dairy must be evaluated. Evaluations of potential effects on the environmental topics raised
with respect to the proposed Vierra Dairy Expansion project are included in Chapter 5, Azir Quality
and Odors, Chapter 8, Greenbhouse Gas Emissions and Energy Use, Chapter 10, Hydrology and Water Qnality,
and Chapter 11, Land Use Compatibility of this Draft EIR.
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