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CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE 
CALIFORNIA ENDANGERED SPECIES ACT 

INCIDENTAL TAKE PERMIT 
NO. 2081-2022-083-05 

 
California Department of Transportation, District 5 

San Jose Creek Bridge Replacement Project 
CEQA FINDINGS 

 
INTRODUCTION: 
 
The California Department of Fish and Wildlife (CDFW) has prepared these findings to 
document its compliance with the California Environmental Quality Act (CEQA) (Pub. 
Resources Code, § 21000 et seq.). CDFW is a responsible agency under CEQA with 
respect to the San Jose Creek Bridge Replacement Project (Project) because of its 
permitting authority under the California Endangered Species Act (CESA) (Fish & G. 
Code, § 2050 et seq.). (See generally Pub. Resources Code, §§ 21002.1, subd. (d), 
21069; CEQA Guidelines, § 15381; see also Cal. Code Regs., tit. 14, § 783.3, subd. (a).)1 
CDFW makes these findings under CEQA as part of its discretionary decision to authorize 
California Department of Transportation, District 5 (Permittee) to incidentally take 
Oncorhynchus mykiss (Southern California Steelhead) during implementation of the 
Project. (See generally Fish & G. Code, § 2081, subd. (b); Cal. Code Regs., tit. 14, § 
783.4.) Southern California Steelhead is designated as a Candidate species under CESA. 
(Cal. Code Regs., tit. 14, § 670.5). 
 
CDFW is a responsible agency under CEQA with respect to the Project because of prior 
environmental review and approval of the Project by the lead agency, California 
Department of Transportation, District 5 (Caltrans). (See generally Pub. Resources Code, 
§ 21067; CEQA Guidelines, § 15367.) Caltrans analyzed the environmental impacts 
associated with implementation of the Project in a Mitigated Negative Declaration (SCH 
No. 2020049028) and approved the Project on September 3, 2020. In so doing, Caltrans 
imposed various mitigation measures for impacts to the Covered Species as conditions of 
Project approval and concluded that Project-related impacts to the Covered Species could 
be substantially lessened with implementation of mitigation and avoidance measures, 
such that the impacts would be less than significant.  
 
As approved by Caltrans, the Project involves replacing San Jose Creek Bridge on State 
Route 217, reconstructing bridge approaches, and realigning the multiuse path. The 
Project site is within the range of the Covered Species and may support individuals of the 
species. Development of the Project site will result in the permanent loss of no more than 
0.01 acres of habitat for the Covered Species and take of the Covered Species as defined 
by Fish and Game Code is expected. (Fish & G. Code, § 86.) These impacts fall within 
CDFW’s permitting jurisdiction under CESA. (Id., §§ 2080, 2081, subd. (b).) 

 
1 The “CEQA Guidelines” are found in Title 14 of the California Code of Regulations, commencing with 
Section 15000. 
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As a responsible agency, CDFW’s CEQA obligations are more limited than those of the 
lead agency, in that CDFW is responsible for considering only the effects of those 
activities involved in the Project which it is required by law to carry out or approve. Thus, 
while CDFW must consider the environmental effects of the Project as set forth in 
Caltrans’ prior analysis, CDFW has responsibility to mitigate or avoid only the direct or 
indirect environmental effects of those parts of the Project which it decides to carry out, 
finance, or approve. (Pub. Resources Code, § 21002.1, subd. (d); CEQA Guidelines, §§ 
15041, subd. (b), 15096, subds. (f)-(g).) Accordingly, because CDFW’s exercise of 
discretion is limited to issuance of an Incidental Take Permit (ITP) for the Project, CDFW 
is responsible for considering only the environmental effects that fall within its permitting 
authority under CESA. (See generally San Diego Navy Broadway Complex Coalition v. 
City of San Diego (2010) 185 Cal.App.4th 924, 935-941.) Indeed, with respect to all other 
effects associated with implementation of the Project, CDFW is bound by the legal 
presumption that the Mitigated Negative Declaration fully complies with CEQA. (Pub. 
Resources Code, § 21167.3; City of Redding v. Shasta County Local Agency Formation 
Commission (1989) 209 Cal.App.3d 1169, 1178-1181; see also CEQA Guidelines, 
§ 15096, subd. (e); Pub. Resources Code, § 21167.2; Laurel Heights Improvement 
Association v. Regents of the University of California (1993) 6 Cal.4th 1112, 1130.) 
 
FINDINGS: 
 
CDFW has considered the Mitigated Negative Declaration adopted by Caltrans as the 
lead agency for the Project. 
 
CDFW finds that the mitigation measures imposed as conditions of Project approval by 
Caltrans, along with the mitigation measures and Conditions of Approval set forth in 
CDFW’s ITP for the Project, will ensure that all Project-related impacts on the Covered 
Species are mitigated to below a level of significance under CEQA. 
 
CDFW finds that issuance of the ITP will not result in any previously undisclosed 
potentially significant effects on the environment or a substantial increase in the severity 
of any potentially significant environmental effects previously disclosed by the lead 
agency. Furthermore, to the extent the potential for such effects exists, CDFW finds 
adherence to and implementation of the conditions of Project approval adopted by the 
lead agency, as well as adherence to and implementation of the Conditions of Approval 
imposed by CDFW through the issuance of the ITP, will avoid or reduce such potential 
effects to below a level of significance.  

 
The following measures and others set forth in CDFW’s ITP for the Project will avoid to 
the extent feasible and mitigate to below a level of significance all Project-related impacts 
on the Covered Species: 

 
A. No work shall occur in wetted portions of the creek channel, including but not 

limited to ponded, flowing or wetland areas. Water shall be diverted around work 
area and/or dewatered in accordance with an approved diversion/dewatering plan 
prior to initiating work. 
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B. Permittee shall prepare and submit to CDFW for approval 30 days before start of 

Covered activities, a plan to relocate the Covered Species from the area proposed 
for dewatering. 
 

C. All erosion and sediment control measures shall be installed prior to start of 
Covered Activities. Permittee shall utilize erosion control measures throughout all 
phases of the Project where sediment runoff from exposed slopes could leave the 
Project Area and/or enter a drainage, stream, or ponded area. Permittee shall 
consult 72-hour weather forecasts from the National Weather Service to avoid 
starting any phase of the Project that may result in sediment runoff to a drainage, 
stream, or ponded area. The Designated Biologist shall monitor erosion control 
measures before, during, and after each storm event and Permittee shall repair 
and/or replace ineffective measures immediately. Following completion of the 
Project, Permittee shall implement erosion control measures for all disturbed areas.  
 

D. All concrete used shall be excluded from the wetted channel or areas where it may 
come into contact with water for a period of 30 days after it is poured/sprayed. 
Commercial sealants may be applied to the poured concrete surface where 
difficulty in excluding flow for a long period may occur. If sealant is used, the 
proponent shall follow the instructions as noted on the product label. As an 
alternative, water quality testing and analysis may be conducted in coordination 
with CDFW. Results shall be submitted and accepted by CDFW prior to removal of 
the temporary diversion system that will re-introduce flows to new concrete. 
 

E. No later than 45 days after completion of all mitigation measures, Permittee shall 
provide CDFW with a Final Mitigation Report. The Designated Biologist shall 
prepare the Final Mitigation Report which shall include, at a minimum: (1) a 
summary of all Monthly Compliance Reports and all ASRs; (2) a copy of the table 
in the MMRP with notes showing when each of the mitigation measures was 
implemented; (3) all available information about Project-related incidental take of 
the Covered Species; (4) information about other Project impacts on the Covered 
Species; (5) beginning and ending dates of Covered Activities; (6) an assessment 
of the effectiveness of this ITP’s Conditions of Approval in minimizing and fully 
mitigating Project impacts of the taking on Covered Species; (7) recommendations 
on how mitigation measures might be changed to more effectively minimize take 
and mitigate the impacts of future projects on the Covered Species; and (8) any 
other pertinent information. 
 

F. Construction Monitoring Documentation. The Designated Biologist(s) and Biological 
Monitor(s) shall maintain construction-monitoring documentation on-site in either 
hard copy or digital format throughout the construction period, which shall include a 
copy of this ITP with attachments and a list of signatures of all personnel who have 
successfully completed the education program. Permittee shall ensure a copy of 
the construction-monitoring documentation is available for review at the Project site 
upon request by CDFW. 
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G. The Permittee shall restore and enhance 0.44 acre of riparian habitat onsite. All 
temporarily disturbed land shall be restored to pre-project or better conditions. 

 
CDFW finds that the Mitigation Monitoring and Reporting Program in Attachment 2 of 
CDFW’s ITP for the Project will ensure compliance with mitigation measures by requiring 
the Permittee to monitor and report progress in implementing those measures for review 
by CDFW staff. 
 
The Mitigation Monitoring and Reporting Program is adopted. 
 
The Project is approved. 
 
DATE:    
 
By:          

  Erinn Wilson-Olgin, Regional Manager 
  SOUTH COAST REGION 
  DEPARTMENT OF FISH AND WILDLIFE 
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